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OVERSIGHT OF THE MANAGEMENT PRAC-
TICES AT THE OFFICE OF WORKERS' COM-
PENSATION PROGRAMS

MONDAY, JULY 6, 1998

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON GOVERNMENT MANAGEMENT,
INFORMATION, AND TECHNOLOGY,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Long Beach, CA.

The subcommittee met, pursuant to notice, at 10 a.m., in the
City Council Chambers, 333 West Ocean Boulevard, Long Beach,
CA, Hon. Stephen Horn (chairman of the subcommittee) presiding.

Present: Representatives Horn and Davis.

Staff present: J. Russell George, staff director and chief counsel;
Mark Brasher, senior policy director; and Matthew Ebert, clerk.

Mr. HORN. The Subcommittee on Government Management, In-
formation, and Technology will come to order.

We are delighted to have with us this morning, Mr. Tom Davis,
a Member from Virginia, chairman of the Subcommittee on the
District of Columbia, under the full committee which we both
serve, the House Committee on Government Reform and Oversight.

The Office of Workers’ Compensation Programs, which we are re-
viewing today, is responsible for adjudicating the compensation
claims of injured Federal employees. The Federal Employees Com-
pensation Act provides that Federal employees injured while on of-
ficial duty are entitled to receive compensation benefits. The act
also requires that the Office of Workers’ Compensation Programs
make an award for or against a compensation claim based on a
finding of facts.

Today, we are going to investigate whether injured Federal em-
ployees receive timely and equitable adjudication of their com-
pensation claims. I fear the answer will be no. The subcommittee
has received allegations that the Office of Workers’ Compensation
Programs employs tactics to delay and deny legitimate compensa-
tion claims. As we will hear today, the result can be financial and
emotional hardship for injured Federal employees and their fami-
lies. This is exactly the opposite of what the Federal Employees
Compensation Act was intended to accomplish. In addition, we will
investigate what rights a claimant has when there is reason to be-
lieve adjudication of the claim was unfair.

We will hear first from the hearing representatives of the Office
of Workers’ Compensation Programs. They will discuss the admin-
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istrative process for adjudication of compensation claims according
to the regulations found in the Compensation Act Manual.

Next, a panel of injured Federal employees will discuss their ex-
periences in filing compensation claims. We are not here to seek
resolution about individual cases. We are seeking to find ways to
improve the compensation system.

Finally, representatives from the Office of Workers’ Compensa-
tion Programs will discuss the management practices of the Fed-
eral employees compensation system to process claims in a timely
fashion.

All of our witnesses from panel one and two have come before us
voluntarily. We hope their testimony is viewed as a benefit to this
subcommittee and to the Office of Workers’ Compensation Pro-
grams for making improvements to the compensation system. We
recommend that the witnesses be treated in a professional manner
with no duress imposed by any Federal agency because they testi-
fied before this committee. And we follow up on those cases with
previous investigations, as well as this one, and Congress will look
with great chagrin and take very rapid action on any agency per-
sonnel that do try to make it more difficult for the people that have
these cases who already have great difficulties.

The subcommittee staff has received unsolicited and solicited
statements for the record of the hearing. The subcommittee would
like to encourage additional thoughts on this issue and we will hold
open the testimony for 3 weeks for any person that wishes to pro-
vide an additional statement. We do not mean to close the door to
any point of view and we encourage healthy debate.

We welcome our witnesses and we look forward to their testi-
mony. I would like to ask the gentleman from Virginia if he has
an opening statement to make.

[The prepared statement of Hon. Stephen Horn follows:]
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“Oversight of the Management Practices of the Office of Workers’
Compensation Programs”

July 6, 1998

OPENING STATEMENT
REPRESENTATIVE STEPHEN HORN (R-CA)

Chairman, Subcommittee on Government Management,
Information, and Technology

The Office of Workers’ Comp i ible for adjudicating the
compensation claims of injured Federal employeu The Fedenl Employees’ Compmsmon Act
provides that Federal employees injured while on official duty are entitled to receive
compensation benefits. The Act also requires that the Office of Workers' Compensation
Programs make an award for or against a compensation claim based on a finding of facts.

Today we are going to investig hether injured Federal employees receive timely and
equitable adjudication of their compensation claims. I fear the answer will be ‘no.’ The
subcommittee has received allegations that the Office of Workers’ Compensation Programs

employs tactics to delay and deny legitimate compensation claims.

As we will hear today, the result can be fi ial and ional hardship for injured
Federal employees and their families. This is exactly the opposite of what the Federal
Employees’ Compensation Act was intended to accomplish. In addition, we will investigate
what rights a claimant has when there is reason to believe adjudication of the claim was unfair.

We will hear first from hearing representatives at the Office of Workers’ Compensation
Programs. They will discuss the administrative p for adjudication of comp ion claims
according to the regulations found in the Compensation Act Manual.

Next, a panel of injured Federal employees will discuss their experiences in filing
compensation claims. We are not here to seek resolutions about individual cases. We are
seeking ways to improve the compensation system.

Finally, representatives from the Office of Workers’ Compensation Programs will discuss



the management of the Federal employees’ compensation system to process claims in a timely
fashion.

All of our witnesses from panel one and two have come before us voluntarily. We hope
their testimony is viewed as a benefit o this Subcommittee and to Office of Workers’
Compensation Programs for making improvements to the compensation system. We recommend
that the witnesses be treated in a professional manner with no duress imposed by any Federal
agency.

The Subcommittee staff has received unsolicited and solicited statements for the record of
this hearing. The Subcommittee would like to encourage additional thoughts on this issue, and
we will hold open the testimony for three weeks for any person to provide a statement. We do
not mean to close the door to any point of view, and we encourage healthy debate.

We welcome our witnesses and look forward to their testimony.
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Mr. Davis. Thank you, Mr. Chairman.

I represent 54,000 Federal employees that live in my congres-
sional district outside of Washington in Fairfax and Prince William
County, and I want to thank the chairman for holding this hearing
today to address the concerns that have arisen regarding the oper-
ation of the Office of Workers’ Compensation Programs. I also want
to thank all of our witnesses for being here with us today, and 1
understand that some that are not going to testify are going to be
submitting statements and I appreciate the chairman holding the
record open so that they can be made part of the permanent record.

The role of the Workers’ Compensation Office is very important
to our workers. I know that responsiveness and efficiency in the
daily performance of the OWCP is extremely critical to my own
constituents. However, I and many of our constituents have been
frustrated by the persistent lack of assistance and followup that we
get sometimes from OWCP when we have submitted claims for
their attention.

Consistent failure to return calls, frequent changes in case-
workers handling particular cases and the occasional inability to lo-
cate needed case files are all instances indicative of fundamental
problems in the Workers’ Compensation office.

Furthermore, my own congressional inquiries received unrespon-
sive treatment from this office. Recently, my district director came
away from a meeting with Mr. Michael Johnson, the OWCP Dis-
trict 25 Director, feeling even more frustrated than when she went
in. From that meeting, we discovered that the job turnover for a
caseworker for the OWCP is 6 months and that a caseworker’s de-
cision is seldom questioned. I would like to give just a couple exam-
ples of some of the problems faced by my constituents and by me
in pursuing these cases.

On December 19, 1997, Mr. Gregory Scott called my office for
help with his workers' compensation case that was first opened in
March 1996. The basis of his claim was a recurrent injury to his
left foot. He sought my assistance when he continually received no
response to his phone messages or any timely followup in proc-
essing his case. The problems he encountered with the OWCP in-
clude unexpected interruptions in compensation payments, long
delays in reimbursement for out-of-pocket medical expenses, failure
to correct errors in dates in compensation and failure to respond
to letters. After prolonged delay and inaction in Mr. Scott’s case,
his request for an oral hearing was remanded back to the OWCP
for further review just last week.

On December 30, 1997, I sent an inquiry to OWCP on behalf of
Ms. Mary Ann Smith. She suffered a knee injury from a fall at the
Department of Defense and has been seeking reimbursement for
treatment on a claim which was already accepted. On June 30, 1
received a copy of a response addressed to Ms. Smith that was
dated April 20, 1998, 2 months before. The address for Ms. Smith
was an old address, Ms. Smith never even received that letter.

Now while I understand that OWCP is dealing with difficult
cases and investigations on a daily basis, progressive action has to
be taken to ensure that the employees who are affected receive the
understanding and continuity they deserve when they seek their
services. We have to be concerned about the cost to taxpayers of
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an office whose purpose is to investigate and resolve each of these
cases in an efficient and timely manner.

I hope we can explore ways together to address these basic weak-
nesses and ensure the permanent improvement in the way the
Workers’ Compensation Office serves our citizens.

Now I would just add one other item. It has been tough in re-
cruiting and retaining good Federal employees the last few years.
They have been hit from an administration that has arbitrarily
sought to downsize the number of Federal workers without putting
a necessary savings line to the bottom line. We have had con-
gresses who have threatened to cut their retirement pay, take more
out of their paycheck to pay toward retirement, that has threat-
ened them with taking away parking, capping their benefits from
the Federal Employees Health Benefit Plan. We went through two
Government shutdowns in the last Congress that I think were an
embarrassment to everybody that was involved except for those
employees who kept working on a day-to-day basis.

But we find as we move into an information age that the most
valuable asset any organization has today is no longer its machin-
ery or its equipment or its land, it is its employees. And at the Fed-
eral level, we have to do more if we are going to attract and retain
the best and the brightest to get the job done. I think that is part
of the problem here. Since we are getting such a turnover, we may
have to look at that as well. I appreciate the hard work people are
doing, but I think we can do better and I think we owe the Federal
workers who have these complaints better than we have given
them to date and I look forward to hearing the testimony today.

Thank you, Mr. Chairman.

Mr. HORN. I thank the gentleman for his excellent opening state-
ment.

Let me describe some of the procedures we follow in all of these
hearings. No. 1, we start with some expert witnesses that will lay
out the background on the law and particular administrative rul-
ings and regulations, and that will be panel one. We will give each
of them 15 minutes to summarize their statement. Both were excel-
lent written statements, one was 100 pages. Obviously we do not
expect that to be read. We do not want it read, we have read it,
and we do not have the time to read 100 pages. But we will give
you 15 minutes to summarize it and then we want to have ques-
tions asked by Mr. Davis and myself.

Then after that panel, both of who, by the way in the first panel
are hearing representatives—after that panel will be a number of
individuals who have had experience with the claims they have
filed and they were picked out of a long list of complaints that we
have received over the years.

Finally, panel three will be representing the Office of Workers’
Compensation Programs, Mr. Michael Kerr, the Deputy Assistant
Secretary and Director of that office. He will be accompanied by the
Deputy Director and we will introduce each group appropriately.

We will give panel two generally 5 minutes to summarize their
statements and we will give panel three the same as panel one, 15
minutes to lay out the law as they see it.

So we will begin. All panels will be separately sworn in. This is
an investigating committee, so everyone that testifies before us
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takes the oath or they do not testify. We will just start down the
line now with Mr. Joseph Perez, the hearing representative, Office
of Workers’ Compensation Programs; and William Usher, the hear-
ing representative, Office of Workers’ Compensation Programs. Mr.
Per}tlez, Mr. Usher, if you will remain standing, we will give you the
oath.

[Witnesses sworn.]

Mr. HORN. The clerk will note both witnesses affirmed the oath.
We will start with you, Mr. Perez, and you have a very rich
background in this, as does Mr. Usher, and we will put the biog-
raphies as well as both your statements automatically in the record
at this point, and would like you to summarize those in 15 minutes
ﬁ\chl.)T e clerk will be keeping a timer on that. So please, proceed,

r. Perez.

STATEMENTS OF JOSEPH PEREZ, HEARING REPRESENTATIVE,
OFFICE OF WORKERS’ COMPENSATION PROGRAMS; AND
WILLIAM USHER, HEARING REPRESENTATIVE, OFFICE OF
WORKERS’ COMPENSATION PROGRAMS

Mr. PEREZ. Mr. Chairman and distinguished members of the sub-
committee, thank you for holding this important hearing today.

I have a brief opening statement and I request that my fulf'writ-
ten statement be entered into the record.

Mr. HorN. It is automatically with all witnesses.

Mr. PEREZ. Thank you, Mr. Chairman.

Mr. Chairman, as you well know, Federal employees represent a
large and significant work force which is well integrated into to-
day’s society. Unfortunately, the Federal work force as a whole suf-
fers from at least one problem that Members of Congress under-
stand all too well; namely, the Federal work force as a whole is
held in less esteem than its individual members.

I have traveled all over this country and have found dedicated
and hard working Federal workers everywhere. For in tnith, we
are everywhere. Federal employees deliver the mail, they are
health care providers in our VA hospitals, they work to ensure that
our air is clean, our water is pure, and our food and drugs are safe.
Federal workers help the United States run well. Indeed, these in-
dividuals are our colleagues, our neighbors, and your constituents.
Unfortunately, this body of hard-working individuals is often a con-
stituency without a voice.

Mr. Chairman, I would like to discuss two concepts at the outset
of my oral statement. These concepts form recurring themes in my
written testimony and I think they are important concepts to con-
sider. One is the concept of justice, the other is the concept of in-
tegrity.

Mr. Chairman, as you know, workers’ compensation law rose out
of the frustrations and dissatisfaction of the tort-based system for
recoveries which was prevalent in the 19th century. This system
was considered unjust by its participants because there were many
procedural blocks to needy injured employees recovering for dam-
ages. Employers were also rightfully frustrated because they could
not predict their future liability since it was determined based
upon a jury award. Out of that frustration and injustice, workers’
compensation arose and it represented a covenant between employ-
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ers and employees where they would forgo the litigiousness and ad-
versarial relationship of the tort-based system in favor of one which
provided the employers with a known future liability they could
predict and incorporate into their overhead. It also provided injured
employees with swift, sure benefit recovery without the necessity
of litigation.

As long as both parties receive the results of that covenant, they
are satisfied. However, I believe that justice is not being done to
Federal employees. And the testament to that fact is the enormous
number of complaints which have arisen regarding this system. I
know that throughout OWCP and DFEC materials, the constant
theme is that we are approving most of our cases, we are making
timely decisions.

Well, Mr. Chairman, I suggest that the facts of the matter under-
mine the integrity of these statements. In DFEC’s strategic plan,
it states that it takes pride in its return-to-work success, its swift
benefit delivery, its cost-effective and people-oriented administra-
tion, and its low friction cost and nonadversarial procedures for ad-
judicating and managing cases. Mr. Chairman, I believe that the
facts indicate that these statements are not true. In fact, benefits
are not swiftly provided. In fact, administration of the Federal Em-
ployees Compensation Act by the Office of Workers’ Compensation
Programs and its Division of Federal Employees Compensation is
not people-oriented. And Mr. Chairman, I maintain that the pro-
ceedings are adversarial in nature.

And let me just talk about a few of the actions taken by OWCP
and DFEC which undermine the credibility of their statements.
The Division of Federal Employees Compensation, mindful of em-
ployers’ complaints about rising compensation costs, introduced a
number of procedures for managing these cases—the Periodic Roll
Management Project and the Quality Case Management Proce-
dures. Since introduction of these procedures, there has been a 22-
percent increase in hearing requests. This increase in hearing re-
quests is not correlated in any way to the number of injuries. In
fact t(l;e number of injuries have fali:an by 12 percent over the same
period.

I know that OWCP officials will say well, we approve most of the
cases. And I have seen statistics provided by them which indicate
that they approve anywhere from 85 to 95 percent. Well, Mr.
Chairman, this is another misleading statement. In 1992, in fiscal
year 1992, OWCP introduced computerized systems for managing
initial cases and deciding which ones did not need to be reviewed.
These cases, when they are created, they are either no lost time or
lost time of a few days, the agency does not controvert, the medical
bills do not exceed $1,500. In fact, these cases are not even looked
at. In OWCP’s fiscal year 1993 report, it indicates that “by employ-
ing the computerized process when cases are created, many non-
controverted traumatic injury claims are screened to allow for the
payment of medical bills which pass a series of checks for appro-
priateness of treatment. These cases are reviewed by a claims ex-
aminer only after medical bills exceed a certain amount.”

So you have—half of the injury reports are no lost time, they are
not reviewed, they are automatically put into this category of cases
called administratively reviewed. Traumatic injuries which have
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very little lost time, 72 percent of all those cases are approved
using these computerized techniques. Of these cases, fewer than 14
percent are subsequently reopened. So actually the majority of
cases are not approved as the implication is created in OWCP’s ma-
teri?ils. The majority of these cases are simply sent to the file with
a code.

Mindful of the fact that the language of this code had negative
connotations when OWCP was soliciting comments to redesign its
ADP system, it got this comment—“the term administratively
unreviewed cases has a negative connotation, perhaps administra-
tively reviewed cases or automated reviewed cases would give a
more positive public perception.”

Mr. Chairman, I propose that OWCP and DFEC is engaged in a
lot of these public relations spins to data. We have already dis-
cussed the approval rate. Based upon testimony submitted by then
acting Director Shelby Hallmark at a September 30 oversight hear-
ing in Chairman Ballenger's subcommittee, he indicated that 92
percent of traumatic injuries and 67 percent of occupational disease
cases are approved each year, leaving approximately 20 to 25,000
cases which are not approved. That really is the measure of the
true workload of this agency.

The number of serious injuries which will result in time lost
more than 45 days and uncertain return to work, those cases are
assigned to the Quality Case Management Project. They represent
10,500 cases a year and Mr. Hallmark testified to that fact, that
OWCP received approximately 10,000 serious cases each year. So
the actual workload of this agency is 10 to 20,000 cases.

When you look at the success rate in handling those cases, it is
startling, Mr. Chairman. As I mentioned before, there has been a
dramatic increase in the number of hearing requests. However, the
quality of decisions which motivate these requests for hearing are
uniformly poor. Over the last 9 years, the remand rate has aver-
aged 45 percent—that is for 9 years—on merit decisions. The Em-
ployees’ Compensation Appeals Board, the highest appellate body
under the act, their remand rate is 41 percent. That means that
of the 55 percent of cases affirmed by Hearings and Review, at
least a portion of those, when the claimant appeals to the Employ-
ees’ Compensation Appeals Board, 41 percent of those cases are re-
manded. Which means the effective remand rate is actually higher
than 50 percent.

Mr. Chairman, I think everyone can understand an error rate.
For instance, when people buy lottery tickets, they are willing to
entertain an error rate in the millions. I know in the Fairfax Coun-
ty lottery, it is—or the Virginia lottery, it is 1 in 7.1 million. On
the other hand, on the other end of the spectrum is an error rate
of a surgeon performing surgery on you. You want his error rate
to be less than 1000th of a percent. Mr. Chairman, between those
two points is a pretty broad range of error rates, but I would sug-
gest that an error rate of 50 percent is appalling to anyone.

These statistics are based upon my analysis of publicly available
information, certainly correlations are not facts, they just indicate
trends in the statistics. However, I submit the points I am raising
here are corroborated by the enormous number of complaints which
have been brought against this agency. If in fact, the majority of



10

cases are being approved and paid timely as OWCP and DFEC
would like to suggest, what is the basis of these complaints?

I know it is fashionable to malign injured Federal employees by
saying that they just want to receive compensation for life for noth-
ing. Mr. Chairman, that has not been my experience and certainly
that has not been borne out by the various investigations of the
FECA claimants which have been undertaken. The Postal Inspec-
tion Service, which is very aggressive in inspecting and inves-
tigating post office claims, they, based upon testimony provided at
a March 30 hearing before Chairman Ballenger’s subcommittee,
were only able to convict five people last year for fraud. Of the total
number of post office cases, this is a minuscule percent.

Similarly, over the approximately 9 to 10 years that the Depart-
ment of Labor’s inspector general has inspected cases, they have
found similarly some 300 cases of fraud out of the millions of cases
filed during that period.

I submit to you, Mr. Chairman, that in fact most of these cases
are legitimate and there are needless roadblocks being put up
Iz:gainst these employees. What is the basis for these roadblocks,

r. Chairman? I feel it is complaints from the employing agencies
about rising compensation costs.

Mr. Chairman, these are legitimate concerns when you are talk-
ing about a program which dispenses almost $2 billion—that is sig-
nificant money. You know, to paraphrase Senator Dirksen, a billion
here and a billion there, pretty soon we are talking about real
money. I certainly do not want to minimize the concern of the em-
ploying agencies; however, I just have not seen any convincing evi-
dence that these injured Federal employees are not entitled to ben-
efits. It just has not been shown to me.

One strategy that has been utilized by OWCP is to encourage in-
jured employees to return to work sooner. Mr, Chairman, the No.
1 strategic goal for the Division of Federal Employees Compensa-
tion is to reduce lost production days. Mr. Chairman, this is an-
other public relations term developed by OWCP. Lost production
day actually means a day of disability, a day when an injured em-
ployee is unable to work. The Division of Federal Employees Com-
pensation has set yearly goals for reducing the number of lost pro-
duction days between now and fiscal year 2002. Mr. Chairman,
that is a fine goal and I believe that injured employees should be
brought back to work as soon as medically suitable. But when the
No. 1 goal for the agency is to reduce the number of lost production
days, I am sure you can see that this is susceptible to abuse and

uotas. You know, everyone has a numerical quota, they see that
this is what we want to reduce, and the efforts are being channeled
in that direction.

Mr. Chairman, since the introduction of Quality Case Manage-
ment Procedures and early nurse interventions, as I mentioned
earlier, there has been a 22-percent increase in hearing requests.
There seems to be a correlation between these techniques for get-
ting people back to work and a dissatisfaction with the decisions.
Now some could say this dissatisfaction is being motivated by em-
ployees who want to be on the dole for the rest of their life. But
Mr. Chairman, when the remand rate is 50 percent, that is just not
an accurate statement. These individuals have legitimate claims
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and when they reach an appellate level, their case is being ap-
proved. So I do not believe that these figures support the propo-
sition that these dissatisfied employees really do not want to go
back to work. I maintain, Mr. Chairman, that these aggressive pro-
cedures to reduce the number of lost production days are forcing
legitimately disabled employees back to work in inappropriate jobs.

Once again, the data provided by OWCP and DFEC is conspicu-
ously noncommittal on the success rate of these returns to work.
They quote data regarding the number of resolutions for these
quality case management cases. Resolution is certainly a neutral
term, they do not actually track how successful these individuals
are at staying at work for a year, how many recurrences of dis-
ability these individuals have because the job is inappropriate, how
many times an individual is brought back to the job and the job
after 60 days is removed. These statistics are not revealed, Mr.
Chairman. While a 70 percent resolution rate in 1 year appears im-
pressive, the actual meaning, the actual context of this statistic is
not reported anywhere.

Mr. Chairman, in fiscal year 1996, there were close to 8,000
hearing requests. The Employees Compensation Appeals Board re-
ceived 2,900 appeals. Mr. Chairman, that is more than 10,000 ap-
peals. That does not count the number of appeals which—the num-
ber of reconsiderations which dissatisfied injured employees filed
with the district office. These number of appeals, more than 10,000
is 100 percent of the number of serious injuries received in a year,
as testified to by Mr. Hallmark, and they are half of the number
of disapproved cases each year. Mr. Chairman, that is a startling
figure, 10,000—it is more than 10,000 actually, 10,000 just rep-
resents the hearing requests in 1 year and the appeals taken to the
Board. That is a phenomenal figure.

Mr. Chairman, the other concept I wanted to talk about was jus-
tice. When the act was substantially amended in 1974, the legisla-
tive materials indicated that the purpose of the amendment was to
ensure that injured employees, disabled employees of all public
agencies, including the post office, are to be treated in a fair and
equitable manner. That is justice, Mr. Chairman. That idea com-
ports with the workers' compensation covenant where justice is to
be served. Injured employees are to be treated in an equitable man-
ner. Mr. Chairman, I suggest that this is not the case. It is regret-
table that injured employees come to the district office and Mr.
Davis has already reported regarding his own frustrations in trying
to get satisfactory answers from the district office and I believe
that this frustration is replicated all over the country.

It must be really significant, Mr. Chairman, because this is real-
ly the only data that OWCP reports from its customer surveys, the
inability of people to reach the office by phone, injured employees
and providers. They do not mention anything else from their cus-
tomer surveys. They mentioned in one of their reports earlier that
the anecdotal evidence indicates injured employees are happy with
the nurse intervention program; however, they do not follow up on
that and provide concrete data. The only data they really provide,
and it is just slightly mentioned, is the dissatisfaction with reach-
ing the district office by phone.
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Mr. Chairman, I do not believe that is the only problem here,
and I believe that the failure of the Office of Workers’ Compensa-
tion Programs and its Division of Federal Employees Compensation
to acknowledge these serious errors and to take concrete steps to
correct them is really a failing. It is a failure of the agency to carry
out its mission to see that injured employees are treated in a fair
and equitable manner.

Mr. HORN. We have got about a minute more and then we will
turn to Mr. Usher.

Mr. PeERrEz. I think, Mr. Chairman, at this point, I just want to
sum up to say that the Federal Employees Compensation Act is de-
signed to treat the employee fairly and equitably, and also the Of-
fice of Workers’ Compensation public documents do not fully de-
scribe its many serious shortcomings in achieving this goal.

Thank you for allowing me this opportunity to testify today. I
will be happy to answer any questions.

Mr. HorN. Well, I think your statement in full would make an
excellent law review article. If you have not sent it in, you should.

Mr. PEREZ. Thank you, Mr. Chairman.

Mr. HORN. Mr. Usher, we are delighted to have you with us. Wil-
liam Usher is also a hearing representative of the Office of Work-
ers’ Compensation Programs. Please proceed.

[The prepared statement of Mr. Perez follows:]
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Executive Summary

The Federal Employees’ Compensation Act (FECA) is the exclusive remedy
by which Federal employees may obtain disability, medical and/or survivor benefits
from the United States for workplace injuries. FECA is administered by the
Department of Labor’s Division of Federal Employees’ Compensation (DFEC).

Workers’ compensation law arose out of the frustrations employees and
employers experienced with the common law remedies for workplace injuries and
deaths. These frustrations were due to the difficulty employees had in obtaining an
award for workplace injuries under the tort system; and the inability of employers
to make provisions for their financial liability since jury awards were unpredictable.

Workers’ compensation, therefore, represents a covenant. Under workers’
compensation law each side gives up something that is available to it under the
common law, but simultaneously receives something as well. The employer
relinquishes the defenses enjoyed under the common law, but this loss is offset by a
known level of liability for work-place injuries and deaths. The employee gives up
the opportunity for large settlements provided under the common law, but receives
the advantage of prompt payment of compensation and medical bills. These trade-
offs make the workers’ compensation system acceptable to both parties. However,
where either party does not receive the benefits of this covenant, the system
becomes unacceptable.

When the FECA was amended in 1974, Congress stated

[ilt is essential that injured or disabled employees of all covered

departments and agencies, including those of the United States Postal

Service, be treated in a fair and equitable manner. The Federal

i
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Government should strive to attain the position of being a model
employer.

However it appears that the Division of Federal Employees’ Compensation (DFEC),
the agency charged with insuring that injured or disabled employees are treated in
a fair and equitable manner, is guilty of misfeasance.

DFEC's Strategic Plan states that “[iJt takes pride in its return to work
success, its swift benefit delivery, its cost-effective and people-oriented
administration, and its low friction costs and nonadversarial procedures for
adjudicating and managing claims.” However, DFEC'’s actions belie this statement.
In fact benefits are not swiftly delivered, the administration of the FECA is not
people-oriented and DFEC acts in an adversarial manner toward injured
employees. Despite the covenant which underlies the workers' compensation
principle, and the stated intent of Congress, DFEC has sided with employing
agencies, and against injured employees, to lower compensation costs. DFEC has
implemented flawed procedures to reduce or terminate benefits and has processed
claims in a rigid and inflexible manner.

To reduce the number of Claimants receiving continuing disability payments
DFEC created the Periodic Roll Management (PRM) project which began in April
1992. The function of this Project is to screen the long-term disability roll for cases
needing medical examination, medical and vocational rehabilitation, including job
training and placement.

In 1993, DFEC instituted new case management procedures which it called

Quality Case Management (QCM). These procedures are aimed at those cases
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where the Claimant has not returned to work within 45 days of the injury. A
registered nurse, under contract to DFEC, works with the injured employee, the
treating physicians and the employing agency to clarify the nature and extent of
injury-related disability and arrange for the Claimant to return to work as soon as
possible.

Implementation of the Periodic Roll Management Project and Quality Case
Management procedures and early nurse interventions have resulted in a 22%
increase in the number of hearing requests. Although increased implementation of
these procedures have increased the number of decisions appealed, the quality of
these decisions is poor. The remand rate from OWCP’s Branch of Hearings and
Review (H&R) has averaged 45% over the past 9 years. Also, there is a
considerable backlog in H&R which delays the timely resolution of improperly
denied cases.

In addition to the PRM and QCM procedures which appear flawed, DFEC has
established and enforced time standards on the District Offices which result in
premature denials of benefits. These time standards require a District Office
Claims Examiner to render a decision on a claim within 45 days and to act on a
proposal to terminate lzeneﬁi‘:s within 30 days. These time frames are too short, and
are too rigidly enforced, to permit appropriate consideration of the merits of claims.

For example, after the initial review of a claim a Claims Examiner (CE) will
write to the injured employee and advise him or her of any evidence necessary to
perfect the claim for compensation. The injured employee is typically given 30 days
to respond. However, when the Claims Examiner drafts the deficiency letter it is

i
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not received the same day it is dated. The letter spends some time in the District
Office waiting to be mailed. The letter also takes time to reach the Claimant by
mail. Therefore, a Claimant actually receives the letter several days after it is
dated. The Claimant then prepares a response which takes several days to reach
the District Office. In fact, when a decision is rendered 30 days from the date of the
letter, the Claimant has not received “at least 30 calendar days”’ to respond as
required by the regulation.

Similar problems plague the procedure for terminating benefits. While it
may take months for a District Office to develop evidence to issue a proposal to
terminate benefits (pretermination notice), a Claimant is provided less than 30 days
to assemble evidence to rebut the proposal. This imbalance is clearly not equitable.
An increase in terminations has also led to an increase in hearing requests. Despite
the large numbers of improper decisions, DFEC continues to herald it success in
making timely decisions.

As noted above, 45% of appealed decisions are remanded. The majority of
remanded cases are remanded prior to hearing. This fact places DFEC on the horns
of a dilemma. If in fact Claimants are provided sufficient time to submit requested
information, then 45% of these “timely adjudications” were incorrect when
rendered. An amazing statistic. If, on the other hand, these “timely adjudications”
are in fact rendered before the requested information can be submitted, then there
is something fundamentally wrong with the time standards.

Even though DFEC rushes to deny benefits it is delinquent in resolving
improperly denied claims. While a District Office gives a Claimant only 30 days to

iv
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respond to deficiency and termination notices it takes more than 90 days to
reconsider a denied case. Furthermore, it takes more than 8 months to schedule an
oral hearing and have a decision issued. It'is neither fair nor equitable to quickly
deny benefits without also quickly correcting improper denials. The improper
denials are caused by several systemic problems with how DFEC administers the
FECA.

A Claimant for FECA benefits carries the burden of persuasion. and must
satisfy this burden by a preponderance of the evidence. However, DFEC has
increased a Claimant's burden of proof by requiring the submission of evidence
which meets the beyond a reasonable doubt standard. DFEC routinely discredits
the medical evidence submitted by Claimants because the report is not “so
conclusive as to suggest causal connection beyond all possible doubt in the mind of a
medical scientist”.

Similarly, DFEC does not apply the “true doubt” rule to factual evidence
submitted by Claimants and gives greater weight to the factual statements of
employing agencies. Furthermore, DFEC acts in collusion with employing agencies
to reduce or deny compensation by accepting false information.

DFEC has also prevented Claimants from commenting on the Statement of
Accepted Facts (SOAF). This is one of the most important documents a Claims
Examiner prepares and has a profound impact on the development of the medical
evidence. The SOAF provides a frame of reference for the physician reviewing the
medical evidence and/or examining the Claimant. It allows the physician to place
the medical questions posed in the larger context of the mechanism of injury, the

v
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requirements of the Claimant’s job or the conditions which prevailed in the
workplace. It may also provide the physician with a chronology of events after the
injury

DFEC's handling of medical evidence is unfair and inequitable. It weighs the
medical evidence to determine which opinion 1s most probative value. However,
DFEC routinely discounts medical evidence submitted by Claimant’s because it
does not establish causal relationship beyond a reasonable doubt.

DFEC further diminishes the Claimant's medical evidence by resorting to
paid consultants (second opinion physicians or SECOPS) who produce medical
reports which include opinions requested by DFEC solely to deny claims. These
SECOPs base their opinions on flawed SOAFs and leading questions from Claims
Examiners. Although the Act requires DFEC to obtain a third opinion when there
is any disagreement between the SECOP and the Claimant’s physician, DFEC has
characterized this as “a time-consuming process which is not always necessary.” It
avoids its statutory obligation by investing the SECOP’s opinion with exaggerated
weight and, through spurious reasoning, by diminishing the weight of the
Claimant’s medical evidence.

Based upon this flawed medical evidence DFEC proceeds to establish a
Claimant’s wage-earning capacity. As with so many of DFEC's procedures, the
wage-earning capacity determination process has many areas susceptible to abuse.
As discussed above, the medical evidence may be selectively developed and
evaluated to show that the injured employee is capable of performing some work.
DFEC’s Strategic Goal of reducing the number of “lost production days” has made

vi
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this an important objective.

Once the medical evidence establishes that the Claimant is not totally
disabled, a District Office Rehabilitation Specialist (RS) will select positions for a
“constructed” wage-earning capacity determination. In many cases the Claimant is
not qualified for the position. However, the RS can state that the position is
suitable and reasonably available in the Claimant's without providing any
corroborating evidence. DFEC grants the RS's opinion presumptive weight
“[blecause the RS is an expert in the field of vocational rehabilitation, the CE may
rely on his or her opinion as to whether the job is reasonably available and
vocationally suitable.”

Employing agencies also have a financial incentive to develop medical
evidence which establishes that a Claimant is only partially disabled. Based upon
this eﬁdenm an agency will make an offer of alternative employment. However,
although that District Office is required to evaluate whether the position is
suitable, it does not do so in many cases. Instead the District Office will rely on the
agency’s statement that the position is suitable. The employing agency often will
not make a written offer of alternative employment. Instead, the agency will assure
the District Office that they can provide a position which accommodates the
Claimant’s residual disability. However, without a written job offer, the agency
can, and often does, force the Claimant to perform other, medically unsuitable
duties.

Not content with the harshness of the present inequitable system, DFEC has
proposed regulations which would make it harder for mjuréd employees to receive

vii
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justice. As noted above, injured employees are not given enough time to submit
necessary information. As a result, many of their claims are prematurely denied.
Where the current regulations provide a Claimant least 30 days to submit
requested evidence, the proposed regulations give the Claimant a maximum of 30
days. It does not appear reasonable to grant injured employees less time to submit
evidence when they already have insufficient time. Although it is obvicus that 30
days is too short a period and should be extended for good cause, the proposed
regulation fails to allow for a good cause extension. The proposed regulation also
prohibits any extension in the 30 day period to respond to a pretermination notice.

The current regulations permit postponement of a hearing for good cause.
However, the proposed regulations eliminate postponements. This proposal is
another example of how DFEC continues to curtail the rights of injured employees.
Congress provided oral hearings as a way for Claimants to present evidence in
person. The proposed regulation, denying postponements, appears inconsistent
with the intent of the FECA to grant an injured employee the right to an oral
hearing.

Congress has mandated “that injured or disabled employees of all covered
departments and agencies, including those of the United States Postal Service, be
treated in a fair and equitable manner.” However, DFEC does not carry out this
mandate. In an effort to mollify agency complaints regarding rising compensation
costs, DFEC has implemented procedures, of questionable fa;rness, designed to

reduce costs. This is plainly inconsistent with the workers’ compensation covenant.

viii
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It is also inconsistent with the purpose of the Act. In fact, DFEC is permeated with
anti-Claimant bias.

Director, DFEC Markey routinely violates the integrity of the appeals
process. As the top official involved with the day-to-day administration of the
FECA he has a vested interest in upholding the decisions of the District Offices
under his authority and direction. These offices carry out the policies that Director
Markey has established and their successful performance is measured in part by
how often their decisions are overturned.

Director Markey routinely reviews the decisions of Hearing Representatives.
This is a clear violation of the independence of the hearing process since Hearing
Representatives are delegees of the Director, OWCP. Director Markey directly
interferes with the rendering of fair decisions in favor of injured employees. He
does this by trying to intimidate Hearing Representatives into rewriting their
decisions and, when this is unsuccessful, actually overturning the decisions. When
Director Markey cannot intimidate Hearing Representatives into rewriting their
decisions he has them rewritten.

" In order to rectify these abuses DFEC should: 1) provide more realistic time
frames for the submission of required information; 2) involve Claimants in
preparation of the Statement of Accepted Facts; 3) develop medical evidence in a
fair and impartial manner; 4) take steps to prevent erroneous decisions; 5) provide
more timely decisions on appeals; 6) move the Branch of Hearings and Review to
the Office of the Secretary of Labor; 7) take steps to prevent abuses by employing

agencies.
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DFEC should recommit to its mission of providing “swift benefit delivery . . .
people-oriented administration . . . and nonadversarial procedureé. for adjudicating
and managing claims.” This will insure “that injured or disabled employees of all
covered departments and agencies, including those of the United States Postal

Service [are] treated in a fair and equitable manner.”
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Office of Workers' Compensation Programs

The Federal Employees’ Compensation Act (FECA)! is administered by the
Department of Labor's Division of Federal Employees’ Compensation (DFEC).
Organizationally, DFEC is within the Office of Workers’ Compensation Programs
(OWCP) which is within the Employment Standards Administration.

The Employment Standards Administration is headed by an Assistant
Secretary. OWCP is headed by a Director, whose title is Deputy Assistant
Secretary for Workers’ Compensation. The Branch of Hearings and Review (H&R),
an FECA appellate body which conducts oral hearings,? is in a peculiar position.
H&R Hearing Representatives conduct hearings as delegees of the Secretary, but,
organizationally, H&R is located in DFEC.

For long periods of time, OWCP had no Director. During these periods,
OWCP was headed by Mr. Shelby Hallmark, who was the Acting Director, OWCP.
Mr. Dennis Mankin was Mr. Hallmark’s special assistant. DFEC is headed by Mr.
Thomas M. Markey, who is the Director, DFEC. H&R is headed by Mr. Robert
Barnes assisted by Mr. Edward Duncan who 1s the Assistant Branch Chief.

The Workers’ Compensation Covenant

Workers' compensation law arose out of the frustrations employees and
employers experienced with the common law remedies for workplace injuries and
deaths. These frustrations were due to the difficulty employees had in obtaining an

award for workplace injuries under the tort system; and the inability of employers

1 5 U.S.C. §§ 8101-8151 (1994).
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to make provisions for their financial liability since jury awards under this system
were unpredictable.

Before 1910, the laws determining employers' responsibility for industrial
injuries in almost every State had been handed down from the pre-industrial period
in England and the United States. Under these laws an injured worker's only
recourse was through the courts where the common law rules of liability attempted
to determine who was at fault.

Under the common law, the employer was deemed to have certain legal
duties of protection which he owed to his employees. These duties were: 1) to
provide and maintain a reasonably safe place to work, and safe appliances, tools
and equipment; 2) to provide a sufficient number of suitable and competent fellow
employees to permit safe performance of the work; 3) to warn employees of unusual
hazards; and 4) to establish and enforce proper safety rules.

Under the law of negligence, failure to use that degree of care which was
reasonably necessary to protect another person from injury constituted a cause of
civil action. To sustain this action, the injured party had to prove damage and a
natural and continuous sequence, uninterruptedly connecting the breach of the duty
of protection with the damage, as cause and effect. If the employer properly
performed all of its duties of protection, it could not be held liable for an injury to an
employee arising out of the employment.

As the test of the performance of the employer's duty extended only to proper

2 See n.101, infra, and accompanying discussion.
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diligence, breach of this duty was not easy to prove in court. This problem of proof
was compounded by the fact that the usual witnesses to a work-injury were fellow
workers who were reluctant to testify against the employer.

Furthermore, an employer had several defenses under the common law which
deflected responsibility for work-related illnesses, injuries, and deaths from the
employer to the affected employee, or to other employees: the principle of
contributory negligence; the fellow servant doctrine; and, the assumption of risk
doctrine. With the expense of litigation added to these defenses, the worker faced
almost insurmountable obstacles in pressing a claim.? However, if the employee
was successful, the jury award could be very large.

Workers' compensation differs from tort liability in a number of important
ways. The basic test of liability in workers' compensation is work connection rather
than fault. Thus, the test is not the relation of an individual's personal fault to an
event, but the relationship of an event to employment. Under workers’
compensation, unlike tort, the only injuries compensated for are those which
produce disability and thereby presumably affect earning power. For this reason,
some classes of injuries which resulted in verdicts of thousands of dollars at
common law produce no award whatever under a compensation statute. This
addresses some of the employers’ concerns.

A workers’ compensation system, unlike a tort recovery, does not pretend to

restore to the injured employee what he or she has lost; instead it gives the disabled

3 Willis J. Nordlund, A History of the Federal Employees’ Compensation Program 11-12 (1992)
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worker a sum which, added to his remaining earning ability, if any, will presumably
enable the disabled worker to exist without being a burden to others. In summary,
tort litigation is an adversary contest to right a wrong between the contestants;
workers' compensation is a system, not a contest, to supply security to injured
workers and distribute the cost to the consumers of the product.

Workers’ compensation, therefore, represents a covenant. Under workers’
compensation law each side gives up something that is available to it under the
common law, but simultaneously receives something as well. The employer
relinquishes the defenses enjoyed under the common law, but this loss is offset by a
known level of hability for work place injuries and deaths. The employee gives up
the opportunity for large settlements provided under the common law, but receives
the advantage of prompt payment of compensation and medical bills. These trade-
offs make the workers’ compensation system acceptable to both parties.t However,
where either party does not receive the benefits of this covenant, the system
becomes unacceptable.

DFEC’s Mission

According to DFEC's Mission Statement

[t}he purpose of the Federal Employees’' Compensation program is to

provide Federal employees who sustain work-related injury or disease

with adequate and timely benefits for medical care and wage loss

replacement, as well as assistance in returning to work where
necessary.?

4 Willis J. Nordlund, A History of the Federal Employees’ Compensation Program 10 (1992).
5 Query: are employing agencies customers?
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DFEC’s Customer Service Plan emphasizes that injured employees can
expect timely adjudication of their claims and prompt payment of accepted claims.
Injured employees can also expect assistance in returning to work.

Although various OWCP and DFEC documents state that the interests of
injured employees are paramount, an analysis of the data published by OWCP,
together with the enormous numbers of complaints from injured employees suggests
otherwise. These complaints, together with the implications of OWCP's data, pose
the question: is DFEC properly carrying out its mission?

A Paradigm for Success

According to its Strategic Plan, DFEC has the following vision

[als the country's largest self-insured employer, the Federal

government is uniquely situated to find the best ways to take care of

people affected by workplace injuries. And as one of the longest-
standing workers' compensation programs in the nation, FECA can be

a laboratory for excellence in the field. It takes pride in its return to

work success, its swift benefit delivery, its cost-effective_and people-

ortented admimstration, and its low friction costs and nonadversarial
procedures for adjudicating and managing claims (emphasis added)

DFEC wants “Federal employees who experience work-related injuries or illness to
know that they can rely on the FECA program to provide them with the best
assistance and services possible.” To implement this vision, DFEC has established,
among others, the following Strategic Goals and Objectives

STRATEGIC GOAL 1 : Under the FECA, employees return to work
following a work injury at the earliest appropriate moment.

Objective 1.1: Reduce the average number of lost production
days.6

¢ “Lost production day” actually means a day lost from work due to disability. In its Strategic Plan,



STRATEGIC GOAL 7: Enhance adjudicatory efficiency and quality.
Objective 7.2: Increase adjudication quality in FECA.?

STRATEGIC GOAL 8: Injured FECA workers are served by a fair,
swift, and people-oriented compensation system.?

Rising Compensation Costs Upset Employers’ Expectations

In 1993, the Office of Workers' Compensation Programs (OWCP) first
submitted a report to Congress regarding administration of the Federal Employees’
Compensation Act by its Division of Federal Employees’ Compensation (DFEC).2
This Report, covering activities during fiscal year (FY) 1992, noted:
“[ilncreases in the number of injury cases in the 1970’s and 1980's resulted in a
substantial growth in the size of the number of long-term disability cases which is
called the ‘periodic roll.” The FY93 Report noted: [fJrom 1980 to 1991, the number
of Federal employees receiving long-term compensation payments increased by
approximately three percent per year even though the number of Federal employees

remained constant.”10

DFEC has established annual goals, extending through the year 2002, for reducing “the previous
year’s average number of days lost due to disability for cases in Quality Case Management.”
According to the FY96 OWCP Annual Report to Congress, "prompt and effective service to
[Claimants and beneficiaries) continues to be a high priority within the FEC program.” FY96
Report at 13. In light of this, why ia the reduction of compensation the number one Strategic
Goal?
According to DFEC, through the first 2 quarters of FY97 “70+% of decisions in the four offices
measured thus far are fully supportable on appeal.” This contradicts data OWCP publishes in it
Annual Report. See e.g., Table 4.
8 Query: why isn't this the number one goal?

3 OWCP Annual Report to Congress FY 1992 (FY92 Report).

19 FY93 Report at 10.

~
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The FY96 Report contains the following data: 11

Table 1: Relationship between Injuries and Growth of Periodic Roll12 |

Year Injuries!® Change Periodic Roll PR
Short Term Long Term  Total Change
1991 96356 (0.7%) 355 51679 52034 3.2%
199214 98458 2.2% 1339 51763 53102 2.1%
199318 107167 8.8% 2616 50312 52928 (0.3%)
1994 113722 6.1% 3009 50538 53547 1.2%
1995 105483 (7.2%) 2383 50685 53068 (0.9%)
1996 100064 (5.1%) 1955 50021 51976 (2.1%)

The FY96 Report also revealed that total compensation benefits had risen,

over the same period, from $1.6 billion to $1.9 billion.16
The DFEC Response

DFEC responded to the growth in compensation expenditures, and to the
complaints of employing agencies,!? by adopting several management strategies.

To address the growth of the periodic roll, DFEC proposed, and Congress
approved, the Periodic Roll Management Project which began in April 1992. DFEC
stated that the function of the Periodic Roll Management Project is to screen the
long-term disability roll for cases needing medical examination, medical and

vocational rehabilitation, including job training and placement.!® DFEC also

1L Data derived from FY96 Report, Tables A-1, A-2.

12 Totals exclude death cases.

18 For purposes of this table, "injury” means lost time injury and occupational disease.

U Periodic Roll Management (PRM) Project begins April 1992.

18 Quality Case M t (QCM) procedures impl ted

18 FY96 Report, Table A-3. Up from $1 billion in 1984 (Table A-3, FY93 Report).

17 Of the $1.9 billion compensation benefits paid in FY 1996, the three largest chargeback bills went
to the Department of Defense ($597.4 million), the U.S. Postal Service ($547.2 million), and the
Department of Veterans Affaire ($140.7 million). See FY96 Report at 8, and Table A-3.

18 FY93 Report at 10.
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adopted a new tool to deal with the periodic roll increase, i.e., the short-term roll.
The FY92 Report stated that

[tThe short-term roll is particularly appropriate for cases involving

vague or uncertain prognosis, or indefinite periods of projected

disability. It allows the claims examiner to approve the initial

compensation for a period keyed to the expected period of disability,

considering the physician’s report and the medical matrix.19

In FY92, DFEC “carried out a pilot test of early interventions in disability
cases using registered nurses to visit injured employees and in assist in their
medical case management and early return to work.”2? DFEC also began
emphasizing vocational rebabilitation which it described as “assist[ing] disabled
employees to minimize their disabilities and return to gainful employment.”2!

In 1993, DFEC instituted new case management procedures which it stated
would “provide better service to Claimants and effect cost savings as well.”22 These
procedures, collectively called Quality Case Management, deal with those cases

where the Claimant has not returned to work within 45 days of the injury. A

registered nurse, under contract to DFEC, would work with injured employees,

18 FY92 Report at 9. The DFEC medical matrix: “shows the usual length of disability in selected
conditions most commonly accepted under the FECA. The matrices provide guidelines to
recognize the normally expected periods of disability for identified conditions, and fo intervene if
disability for work persists.” FY92 Report at 9 (emphasis added). It is clear that simple reliance
on the medical matrix is insufficient to sustain DFEC's burden to terminate compensation. See 20
C.F.R. § 10.110(c). Claimants on the short term roll must continually establish entitlement when
the duration of their disability does not conform to the procrustean medical matrix.

20 FY92 Report at 8. “During FY 1993, each DFEC district office hired a staff nurse and arranged for
the services of field nurses in the geographic region served by the district office, and all district
office staff were trained in these new procedures. [T]he statistical results of this initiative will not
be known until it has been operational for a year . ...” FY93 Report at 9.

21 FY92 Report at 12. :

22 FY93 Report at 9. Although the OWCP Annual Reports claira that thm and other initiatives,
provide better service to Claimants, DFEC has never revealed whether customer surveys support
this claim.
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their physicians and the employing agency to clarify the nature and extent of
injury-related disability and arrange for the Claimant to return to work as soon a8
possible. By FY94, Quality Case Management (QCM) and early nurse intervention
procedures were fully implemented.

DFEC also set goals for timely decision making. The FY95 Report stated that

[tthe FEC program regularly meets high standards of timeliness in

deciding and paying claims. For example, 94 percent of traumatic

injury claims are decided?’ within 45 days of receipt and 83 percent of

wage loss claims are paid within 14 days.2¢
For simple occupational disease cases, DFEC determined that a decision would be
issued within 90 days; for the large majority of occupational illness cases, which
require more extensive evidentiary development, a decision would be made within
six months of receipt; and, for very complex occupational illness cases, a decision
would be rendered within 10 months of receipt.2’

The Impact

Although OWCP and DFEC continually state that service to injured
employees is paramount, the data published by OWCP in its Annual Reports to
Congress appear to contradict this claim. In fact, implementation of the Periodic
Roll Management Project, Quality Case Management procedures and the early

nurse intervention initiative appears to have resulted in a 22% increase in the

29 Ag discussed below, most cases are not in fact decided. See n.62 infra and accompanying text.
Furthermore, the decisions that are made are wrong nearly 50% of the time. See n.47 infra and
accompanying text.

2¢ FY95 Report at 10. According to the moat recently published figures, in FY 1996, 20,392 new
wage loss claims were initiated. See FY96 Report, Table A-2. This means that at least 3,466 claims
were not paid timely. Going without funds for more than 2 weeks is a hardship for most people
who live from paycheck to paycheck.
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number of hearing requests.26 For example, as shown in Table 2, there is a positive

correlation between the number of hearing requests and the number of cases

screened by the Periodic Roll Management Project.

Table 2: Correlation between PRM Activity?” and Hearing Requests

Year PR Cases?® Screened Terminations Hearing ROR2 Remand
Requests Requests Rate
1993 52928 61333% 226731 6710 544 45%
1994 53547 4000 220092 6703 583 40%
1995 53068 7400 270033 7250 806 38%
1996 51976 7000 190034 7991 830 43%
Average 6133 2267 693 42%

Similarly, as shown in Table 3, there is a positive correlation between the

number of QCM cases processed, the number of second opinion medical

25 From DFEC’s Customer Service Plan.

28 For purposes of this discussion, the term “hearing request” includes requests for written reviews.

27 According to DFEC “[s]ince the project’s inception [in April 1992], claims examiners have reviewed
over 36,000 disability cases and acted on over 10,400 cases (28 percent of those screened by
September 1996).” FY96 Report at 10. This means that, on average, DFEC screened 8004 cases
per year and acted on 2,241 of the cases screened (28%). However, as with so much of the data
OWCP publishes, these figures do not add up. For example, from FY94 to FY96 DFEC acreened
14,800 cases leaving 21,200 cases which must have been screened in the 18 months from April
1992 to September 1993, or an average of 14,133 cases screened per year. This is more than twice
the rate screened in the most active years for which DFEC has provided yearly data.

28 Represents long-term and short-term periodic roll.

29 “In lieu of an oral hearing, a Claimant shall be afforded an opportunity for a review of the written
record [ROR] by an Office representative designated by the Director [OWCP]. Such review will
not involve oral testimony or attendance of the Claimant; however, the Claimant may submit any
written evidence or argument which he or she believes relevant.” 20 C.F.R. § 10.131(b).

30 Represents an average of the 3 years of data actually reported by DFEC.

31 Represents an average of the 3 years of data actually reported by DFEC.

32 “In FY 1994, nearly 4,000 cases were screened and 2,200 had benefits adjusted or terminated . ...”

FY94 Report at 13.

“In FY 1995, 7,400 cases were screened and benefits were adjusted or terminated in 2,700 cases . .

..” FY95 Report at 12.

“In FY 1996, nearly 7,000 [Periodic Roll] cases were screened and benefits were adjusted or

terminated in 1,900 cases where beneficiaries had potential return to duty or where their injury-

elated disabilities had been resolved.” FY96 Report at 10. According to Director, DFEC Markey,

40% of these 1,900 Claimants did not reply. Of the 60% who did reply and request a hearing, an
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examinations (SECOP) scheduled and the number of hearing requests. As the
number of QCM cases processed increased the numbers of cases referred for early
nurse intervention also increased. However, it is important to note that the number
of hearing requests is negatively correlated with the actual number of injuries
which actually has fallen by 12% since 1994

Table 3: Correlation between QCM Cases and Hearing Requests

Year Injuries?® QCM SECOPs Hearing ROR Remand
Cases Requests Requests Rate
199436 113722 4300 1000 6703 583 40%
1995 105483 950037 2000 7250 806 38%
1996 100064 1050038 3400 7991 830 43%
Average 40%

The FY94 Report described QCM in the following manner

[tthe guiding principle of this new approach . . . is early, active
management of the case through staff teamwork, leading to return to
light or alternative work if possible. If intervention by the
occupational health or rehabilitation nurse does not lead to return to
work, the case is expected to move quickly to medical and vocational
evaluation. If evaluation supports a wage-earning capacity, the
injured worker is advised that OWCP judges him or her to be partially
disabled, and that benefits will be adjusted.3®

In describing the purpose of the PRM and QCM procedures, OWCP’s FY96

average 45% of the decisions were reversed.

38 For purposes of this table, “injury” means lost time injury and occupational disease.

38 “FY 1994 was the first full year of experience for FEC's new comprehensive approach to disability
[QCM].” FY94 Report at 12.

37 “Over 7,800 cases assigned to rehabilitation nurses [in FY95] versus 4,300 in 1994.” FY95 Report
at 11.

38 “Over 9,700 cases assigned to nurses v. 7,800 last year.” FY96 Report at 10. At a September 30,
1997, Oversight hearing, Acting Director Hallmark testified that DFEC receives approximately
10,000 serious injuries each year.

33 FY94 Report at 17 (emphasis added).

11
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Report states

[c]ase actions under the PRM initiative, along with QCM's success in

returning injured employees to work, have reduced the size of the

periodic roll by two percent. Previously, the roll had been increasing

by four percent annually.4#® At the end of FY 1996 58,329

beneficiaries?! were receiving long-term compensation, the lowest

number on the roll since 1990. With very low administrative costs,

less than $14 million for the PRM project's 4 % years, PRM is an

extremely cost-effective initiative that has contributed to the reversal

in compensation payment increases and assisted in curtailing the

increase in the size of the disability roll.12

It therefore appears that the 22% increase in hearing requested is related to
the activities of the Periodic Roll Management Project, the increased
implementation of QCM procedures and increased referrals for rehabilitation nurse
intervention. These activities appear to be suspect in light of the fact that the
remand rate, for appealed decisions, has averaged 42% since FY92.

It also appears that DFEC has chosen to address the imbalance in the
traditional workers’ compensation covenant, i.e., predictable compensation costs in
exchange for timely payment of benefits, by adopting measures designed to reduce
the amount of benefits paid. In addition, DFEC began measuring its success by the
amount of compensation benefits saved rather than service to injured employees.

Measuring Success
Although the FY92 Report described the early nurse invention program as

one of several “new initiatives to streamline and improve our case management and

4 This “factoid” is not supported by the data published in Table A-1 of the FY96 Report or OWCP's
prior statement, in its FY93 Report, quoted above. See n.10 supra, and accompanying text.

41 This figure includes recipients of death benefits.

42 FY96 Report at 10 (emphasis in original, italics added).

12



35

service to injured workers,”3 its results were actually reported in terms of reduced
benefits.#4 Similarly, the FY92 Report described the criteria for success of the
Periodic Roll Management Project in the following manner:

{flor each injured worker restored to employment with no loss of wage-

earning capacity, average savings of $20,000 are estimated for each

successive year that the worker would have remained a recipient. At

the end of FY 1992, after only three months of activity, the four project

teams had already taken actions which would directly result in savings

to the compensation fund of $13 million over the next four years. (The

full four Office project is currently expected to save more than $100

million after the cost of staff is subtracted.)4s
DFEC’s number one Strategic Goal is to reduce the number of lost production days.
“Lost production day” is a euphemism for disability for work caused by injury or
iliness. In its Strategic Plan, DFEC has established yearly goals, through 2002, for
reducing disability. This goal is placed before improving the quality of decisions
and improving customer service. The goal of reducing “lost production days”
implies that compensation is being paid for periods where employees are not
actually disabled. How will DFEC achieve its goal once disabled employees cannot
be returned to work sooner? The fact that an increase in the activities designed to
return Claimants to work sooner has resulted in a 22% increase in the number of

hearings, and the fact that the remand rate for appealed decisions is nearly 50%,

appears to suggest that such a Strategic Goal is in fact forcing injured employees

4 FY92 Report at 8 (emphasis added). DFEC states “it is clear from anecdotal evidence that
Claimants are well disposed to intervention by the nurses.” (Id. at 9) OWCP has never supported
this claim with data from its customer surveys.

4 “In a controlled study of 224 lost-time injury cases, Claimants receiving [early nurse] intervention
services within 100 days of injury experienced fewer days lost from work, fewer weeks on the
compensation rolls, and lower compensation costs.” FY92 Report at 8-9 (emphasis added).

4 FY92 Report at 9 (emphasis added).

13
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back to work too soon.

DFEC’s Strategic Plan publicly states that reducing the amount. of
compensation paid for disability is more important than any other goal. However
this emphasis on reducing compensation co:;ts is not without consequences for
injured workers. As part of the workers’ compensation covenant, injured employees
are entitled to receive prompt payment of compensation and medical bills. The
significant number of injured employees experiencing problems with their
compensation claims demonstrates that the covenant has broken down.46

Injured Federal Employees Are Not Receiving the Benefit of Their Covenant

Although increased implementation of the Periodic Roll Management Project
and QCM case procedures appears to have increased the number of decisions which
are appealed, the data indicates that the quality of these decisions is poor. For
example, as shown in Table 4, OWCP's statistics reveal that the Branch of Hearings
and Review (H&R) has consistently remanded4? an average of 45% of the decisions
denying or reducing benefits. Similarly, data provided by OWCP discloses that the
Employees’ Compensation Appeals Board (ECAB), the highest appellate body under
the FECA, has remanded 41% of the cases it considered.4® The ECAB remand rate

is very significant since no new evidence can be submitted in the proceedings. This

4% Query: by considering employing agencies customers, has DFEC neglected its primary mission, of
providing compensation for injured workers, in favor of providing “service” to agencies?

47 If an appealed decision is incorrect, H&R may reverse the decision or vacate the decision and
remand the case to the District Office for additional development and a de novo decision. In its
Annual Reports OWCP has not indicated how many remanded cases are actually reversals.

4 According to data provided by DFEC, the ECAB completed 11,785 cases from the beginning of
FY89 to the end of April 1996. Of these cases, the ECAB sustained 6,930 (59%) of the decisions
appealed and modified, reversed or remanded 4,855 (41%) of the decisions appealed.

14
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means that 41% of the decisions considered by the ECAB are incorrect on their face
without the submission of evidence not considered by the original decision maker.
Furthermore, it takes at least 8 months to receive a hearing decision and 24 months
to receive an ECAB decision. These error rates, coupled with the length of time it
takes to receive a decision, are compelling evidence that DFEC’s procedures are not
designed to provide “swift benefit delivery {and] cost-effective and people-oriented

administration.”

15
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Another telling statistic is that the majority of cases remanded by H&R are
remanded prior to a hearing. An analysis of the data published by OWCP in its
Annual Reports, and summarized in Table 5, reveals that, in fact, 55% of cases
remanded by H&R are remanded prior to hearing. This means that the decision
was incorrect at the time it was rendered or that additional evidence sufficient to
set aside the decision was received after the decision was rendered but before a
hearing.

With the remand rate so high, and with the number of pre-hearing remands
comprising the majority of remands, the process obviously is not streamlined to
provide “a fair, swift, and people-oriented compensation system,” as claimed by
DFEC officials. As noted above, the most important goal is the reduction of

compensation costs. Neither the OWCP Annual Reports, nor DFEC's vision

statement and Strategic Plan, identify the reduction of improper denials as a goal.
While DFEC's Strategic Plan,5? states that “70+% of decisions in the four offices
measured thus far are fully supportable on appeal,”s3 this figure is contradicted by
the data summarized in Table 4.

The flood of improper denials has also lengthened the time an injured
employee must wait for a hearing. In written testimony, presented at a September
30, 1997, oversight hearing before the Subcommittee on Workforce Protections of

the House Committee on Education and the Workforce, Acting Director, OWCP

82 Strategic Plan, Goal 7, Objective 7.2.
53 As explained by Director, DFEC Markey this statement does not mean that “70+%" of decisions
reviewed actually were i This “statistic” ly repr ts the opinion of the reviewing

17
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Shelby Hallmark stated: "[t]he time required for a hearing to be held and a decision
issued varies depending on where the hearing must be held, but is generally about
eight months.”® This means that, in addition to a high remand rate, injured
employees must wait an average of 8 months to have an incorrect decision set aside.
In the majority of these cases the injured employee is without any benefits for this
period. This fact, together with the enormous numbers of complaints from injured

employees, belies DFEC’s claim that it provides “swift benefit delivery.”

team that a decision would be sustained if appealed.

54 This statement does not appear accurate since the letter sent to Claimants when their hearing
request is received by H&R states: “If you have requested an oral hearing, and it is determined
that the case is in posture for such, you can expect the case to appear on a hearing docket in
approximately six to eight months.” Hearing Representatives have approximately 75 calendar
days after the hearing to release 70-85% of their decisions and 100 calendar days to release 96% of
their decisions..

18
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As noted in Table 5, the number of pre-hearing remand cases has caused the
backlog in the Branch of Hearings and Review to steadily increase to the point that
it would have taken more t_han 16 person years to eliminate at the end of FY 1996.
This backlog has materially lengthened the time it takes to have a hearing and
receive a decision. When deserving injured employees are without benefits, justice
delayed is justice denied.

The FECA is remedial legislation and one of its major purposes is to prevent
Federal employees, who are without income because of job-related injuries, from
sinking into poverty. However, the combination of large numbers of improperly
denied cases and delays in scheduling hearing has forced many injured employees
into poverty which is directly contrary to the purpose of the Act. It is not unusual
for an injured employee to wipe out his or her life savings, lose their house and be
forced into bankruptcy because of lack of timely benefit payment.

While cost savings and better service are complementary parts of the
compensation covenant, Claimants are being cheated. Director DFEC Markey told
me that 40% of Claimants whose benefits are terminated never respond. When I
asked him to explain why this figure was so high he said “we just don’t know.” In
light of a remand rate averaging 45% it would appear that DFEC should seek some
answers. However, as shown by the thrust of the data and narrative presented in
OWCP’s Annual Reports, DFEC is not interested in those types of answers. DFEC
is more interested in measuring its success by the amount of benefits reduced.

In addition, to deflect attention from its significant adjudication failures,

20
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DFEC has chosen to emphasize the timeliness of its decisions. Although DFEC
attempts to equate “timely decision” with “correct decision” it is obvious that a
correct decision, rendered outside of an arbitrary and capricious time standard, is
preferable to an incorrect decision which is rendered within such a standard.
The Myth of Timeliness

In his September 30 written testimony, Acting Director, OWCP Hallmark
stated “[a]n average of 92 percent of all traumatic injury claims are approved upon
initial adjudication.” This is misleading. In fact, in October 1993, DFEC
implemented new procedures for adjudicating minor, lost-time traumatic injury
cases. This type of injury represents the vast majority of all traumatic injuries
reported to DFEC.6! The FY93 Report described these procedures as follows:

[bly employing a computerized process when cases are created, many

non-controverted, traumatic injury claims are screened to allow for the

payment of medical bills which pass a series of checks for

appropriateness of treatment. These cases are reviewed by a claims

examiner only after medical bills exceed a certain amount, a wage-loss

claim is filed, or the agency controverts the claim.62

According to the FY93 Report, “[dluring a pilot implementation of these
procedures approximately 72% of all traumatic ‘lost-time’ cases created were
processed without an initial claims examiner review. Of these cases, fewer than

14% were subsequently reopened for adjudication.”s3 Furthermore, according to the

data published in OWCP's FY96 Report, more than half of the traumatic injuries

81 See FY92 Report at 7: cases created equals no lost time cases plus continuation of pay cases.
82 FY93 Report at 9 (emphasis added).
s Id,

21
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reported actually involved no lost time from work.64¢ This means that the great
majority of cases Acting Director Hallmark testified were “approved upon initial
adjudication,” involve minor or no lost time injuries. These cases are not reviewed
by Claims Examiners and are not in fact “approved” in the normal understanding of
that word, or the implication created by Acting Director Hallmark’s testimony.
When confronted with data showing a consistent remand rate of 45%, a
senior OWCP official attempted to minimize the significance of this shortcoming by
stating that the actual number of remanded cases is very small in comparison to the
total number of injuries reported. This statement is reflective of the arrogance and
insensitivity that permeates all of DFEC and OWCP. I am sure that the many
employees whose decisions are remanded each year, after a lengthy delay, view the
significance of their case differently. Furthermore, the number of cases remanded
should be measured against the number of serious injuries reported in a year
(10,000) rather than the total number of injuries reported in a year most of which
are 80 minor that DFEC does not even devote staff resources to reviewing them.
However, even the number of cases listed in OWCP's Annual Reports as
remanded do not reflect the true extent of poor decisions. For example, because of
delays in scheduling timely oral hearings, DFEC officials have encouraged
Claimants to request a review of the written record in lieu of an oral hearing.
According to data published in the FY96 Report,85 there was an average of 427

requests for written record reviews each year from FY88 to FY91. However, as

6t Table A-2.
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summarized in Table 6, from FY92 to FY96, the average had increased, by 52%, to
648. Applying the average remand rate$é during this period (42%) to this figure

means that the number of remands should be increased by 272 cases.

45

Table 6: Hearing Dispositions by Category®’

Year Hearing
Requests

1992
1993
1994
1995
1996

Avg.

5976
6710
6703
7250
7991

6926

From FY92 to FY96 the number of hearing requests dismissed each year

averaged 1,056 and the number of withdrawal/no-shows averaged 567 per year.

ROR
Requests

479
544
583
806
830

648

Dismissals
734 464
863 489
1215 596
1182 697
1288 589
1056 567

Withdrawalé®¢ Merit
Decisions

3290
3290
4035
4334
4178

3826

Remands

1519
1519
1636
1648
1812

1627

Rate

46%
45%
40%
38%
43%

42%

These numbers are high, representing respectively approximately 15% and 8% of

the average yearly hearing requests and 28% and 15% of the average annual merit
decisions, for the same period. A hearing request may be dismissed if the injury or

death occurred prior to July 3, 1996; if the request was not made within 30 days of

issuance of the decision; or, if the decision of the District Office was not final.

Some dismissals occur because the hearing request was not made within 30

es Id_l

8 DFEC has not reported the number of ROR cases remanded. However, it is assumed that the

number of cases remanded for this category would emulate the number of hearing cases

remanded.
67 Sum of categories doea not equal Total Hearing Requests. The difference represents the annual

dieposition deficit identified in Table 5, supra.
8 Includes no-shows.
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days after the of the issuance of the decision. This requirement is statutory.®
However, the 30 day period is calculated from the date of the decision, which is not
the date it is sent. The decision spends some time in the District Office waiting to
be mailed. The decision also takes time to reach the Claimant by mail. Therefore,
a Claimant actually receives the decision several days after it is dated. According
to the regulations, “[a] Claimant is not entitled to an oral hearing if the request is
not made within 30 days of the date of the issuance of the decision as determined by
the postmark of the request.”” It is not equitable to strictly construe the 30 day
period for requesting a hearing when the District Office does not release the
decision timely.

In addition, hearing requests are dismissed because, even though the
Claimant objects to a District Office action, a formal decision may not have been
rendered. Such actions may actually include denial of compensation and medical
benefits. However, a decision is not a final decision until it is issued, with appeal
rights, in accordance with § 8124(a) of the Act.”! Notwithstanding this technicality,
the Claimant, seeking a remedy, requests a hearing. If no formal decision has been
rendered, the case is merely sent back to the District Office. A formal decision is
then rendered, whereupon the Claimant requests another hearing. When an
average of 15% of hearing requests are dismissed, and when the number of

dismissals equals 28% of merit decisions, basic principles of customer service

& 5 U.S.C. § 8124(b)(1).
7 20 C.F.R. § 10.131(a).
71 “The Secretary of Labor shall determine and make findings of facts and make an award for
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require some analysis of the reasons. Once again, neither DFEC data nor OWCP
Annual Reports address this critical point.

Therefore, it is reasonable to assume that at least a portion of the dismissed
cases would have progressed to hearing if DFEC did not impose artificial procedural
barriers, i.e., more hearing requests would be timely if the date for “issuance of the
decision” were determined by the postmark of the decision rather than the date of
the decision. Similarly, more requests for hearing would be ripe if the term “formal
decision” were viewed more realistically.”? More cases proceeding to hearing would
mean that more cases would have been remanded.”

Some of the withdrawal/no-shows represent injured employees who have
become frustrated with the more than 8 month delay in the hearing process and
have sought some other remedy, e.g., many Claimants apply for Office of Personnel
Management disability retirement in order to have some income. Therefore, it is
reasonable to assume that a portion of the withdrawal/no-show cases would have
gone to hearing and would have been remanded.™

Director, DFEC Markey has stated that 40% of Claimant's whose benefits

have been terminated do not respond. From FY93 to FY96 an average of 2,267

against the payment of compensation ...."” 5 U.S.C. § 8124(a).

72 It seems fairly obvious that Claimants are requesting a hearing for some reason. DFEC should
analyze these reasons and take some corrective action.

7 Assume that a third of the average of dismissed cases, from Table 6, would have progressed to
hearing. Thirty-three percent of 1,056 equals approximately 362. The average remand rate for
the period FY92 to FY96 equaled 42%. Forty-two percent of 352 equals approximately 148.

74 Asgume that a third of the average withdrawal/no-show cases in Table 6 would have had a
hearing if hearings were held in a more timely manner. Thirty-three percent of 567 equals
approximately 189. The average remand rate for the period FY92 to FY96 equaled 42%. Forty-
two percent of 189 equals approximately 79.

25



48

Claimants had their benefits reduced or terminated each year.” The average
remand rate for this period was 42%. This means that, if every Claimant whose
benefits were reduced or terminated exercised their appeal rights an average of 381
additional cases per year would have been remanded.”®

This means that approximately 880 cases’” should be added to the average
number of cases remanded annually between FY92 to FY96, for a total of
approximately 2,507.

In his September 30 testimony Acting Director Hallmark stated that DFEC
accepte an average of 92% of all traumatic injury cases and 67% of occupational
disease cases. Applying these percents to the 1996 data reveals that 12,016
traumatic injury cases and 8,147 occupational disease cases were not approved, for
a total of 20,163 disapproved cases.” It would be more relevant to compare the
2,607 remanded cases to this figure. This means that the number of remanded
cases represents approximately 12% of denied cases rather than 1% of the total
number of cases created. While 12% may still appear insignificant to some
Department of Labor officials, it is significant that these 2,507 individuals had their
claims wrongfully denied and were without benefits for an extended period of time.

Another way to evaluate the number of remanded cases would be to compare

it to the total number of serious injuries reported in a given year. Acting Director,

75 See Table 2, supra.

76 Forty percent of 2,267 equals 907 of which approximately 42% (381) would have been remanded.

77 Reviews of the written record (272); dismissed cases (148); withdrawal/no-shows (79); and,
terminations (381).

78 According to Table A-2 in the FY96 Report, 7,991 hearing requests were received in FY 1996
which is approximately 40% of the number of cases denied.
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OWCP Hallmark testified that DFEC receives approximately 10,000 serious
injuries per year. This number corresponds to the number of QCM cases identified
in Table 3. A more accurate indicator of DFEC's success would be to monitor its
handling of these cases. The number of remanded cases, derived above, is 24% of
the total serious injuries handled by DFEC in FY96.79

The number of remanded cases, and the fact that the majority of remands
occur prior to hearing, suggest that DFEC's procedures, designed for headlong
adjudications, are flawed.

The Rush to Judgment

Director, DFEC. Markey and Acting Director, OWCP Hallmark established
and enforced arbitrary and capricious time standards on the District Offices. These
time standards require a District Office Claims Examiner to render a decision on a
claim within 45 days and to act on a proposal to terminate benefits at the end of 30
days. These time frames are too short and are too rigidly enforced to permit
appropriate consideration of the merits of the claim. This has resulted in
significant numbers of prematurely denied cases.

For example, after the initial review of a claim a Claims Examiner will write
to the injured employee and advise him or her of any evidence necessary to perfect

the claim for compensation. The injured employee is typically given 30 days to

7 “QOver 9,700 cases were referred to nurses under QCM procedures. Nearly 3,400 workers were
referred for expert second opinion evaluations, and 1,079 were referred for vocational
rehabilitation services. . . . Of QCM cases with outcomes in FY 1996, 73 percent were regolved
within one year of the date disability began and 81 percent were resolved within two years.” FY96
Report at 9 (emphasis added). In FY96 both the remand rate (43%) and the pre-hearing remand
rate (55%) were the highest since QCM procedures were fully implemented in FY94. See Table 4,
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respond. However, when the Claims Examiner drafts the deficiency letter it is not
received the same day it is dated. The letter spends some time in the District Office
waiting to be mailed. The letter also takes time to reach the Claimant by mail.
Therefore, a Claimant actually receives the letter several days after it is dated. The
Claimant then prepares a response which takes several days to reach the District
Office. In fact, when a decision is rendered 30 days from the date of the letter, the
Claimant has not received “at least 30 calendar days” to respond as required by the
regulation.80

When the time standards require a decision, the Claims Examiner will deny
the claim if the requested information has not been submitted. A Claimant may
ask for a hearing to appeal the denial of the claim. In the period between the time
the claim is denied and the time the case is transferred to the Branch of Hearings
and Review, the requested evidence may come in. In some cases the information is
in fact received by the District Office in time but is not put into the case file quick
enough to prevent the denial. However, unless specifically asked to do so, the
District Office will not reconsider the denial. It appears to be directly contrary to
the purpose of the FECA to quickly deny benefits without at the same time trying to
quickly consider the merits of the claim when the requested evidence is received.

Similar problems plague decisions to terminate benefits. In Kendall v.

supra. Query: in light of these facts, what does the term “resolved” mean?

8 The statute does not specify a 30 day period. This is purely discretionary on the part of DFEC.
Furthermore, the relevant regulation does not mandate a 30 day period. In fact, the regulation
states: “the Office will inform the Claimant of the defects in proof and grant at least 30 calendar
days for the Claimant to submit the evidence.” 20 C.F.R. § 10.110(b).
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Brock®! a district court granted preliminary injunctive relief to a Claimant whose
benefits were terminated without a pretermination notice or an opportunity to
respond. DFEC then promulgated FECA Bulletin 86-85. This Bulletin established
new procedures for the termination or reduction of compensation benefits.82
The procedures require that a Claimant, whose benefits will be reduced or
terminated, must be notified of the proposed action by letter. This letter informs
the Claimant that he or she has the right to submit evidence and argument against
the proposed action within 30 days.# The procedures state that
[clompensation and medical benefits should not be terminated or
reduced during the 30-day period. Payment should continue until any
evidence submitted by the Claimant has been reviewed and a formal
decision has been issued 84
However, this 30 day period is rigidly enforced. The procedures further state:
[a] Claimant may state that he or she intends to submit additional
evidence but cannot do so within the 30-day period. The [Claims
Examiner] CE should advise the Claimant that the OWCP will issue a
decision at the end of the 30-day period and that the Claimant may
submit the evidence later, in support of a request for reconsideration of
the final decision.88
As with the deficieney notice, the pre-termination notice is not released in a manner

that will provide a Claimant with the full 30 days to respond.

The procedures require a Claims Examiner to refer the case file, with the

8 689 F.Supp. 354 (D. Vt. 1987).

82 The procedyres were incorporated into the Federal (FECA) Procedure Manual, ch. 2-1400.

8 There is no statutory basis for this 30 day period. This is purely dmcretmnary on the part of
DFEC.

8¢ FECA Procedure Manual (PM) ch. 2-1400.7¢.

8 FECA PM ch. 2-1400.8b. This is not an adequate remedy. In fact, reconsiderations take at least
90 days to complete See n.95, mfm, and accomp ving di ion. A better solution would be to

i,

grant the Clai tar ext
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notice of proposed termination and a copy of the evidence which forms the basis for
the proposal, to a Senior Claims Examiner for review and concurrence. If the
Senior Claims Examiner agrees with the proposed termination “he or she will so
indicate on the notice and release the letter advising the Claimant of the proposed
termination or reduction.”® If there is any delay between the date the Claims
Examiner prepares the notice of proposed termination and the date the Senior
Claims Examiner releases it, the Claimant has less than 30 days to respond.
Furthermore, the termination procedures do not allow time for the notice to reach
the Claimant by mail and for the Claimant’s response to be processed by the DFEC
mail room.

DFEC continually emphasizes its timely decision making.?” However, when
nearly half of these so-called “timely decisions” are remanded when appealed, it is
incredible that the OWCP Annual Reports to Congress, continually herald DFEC's
success in making timely decisions.

One important reason why decisions are reversed is that DFEC has taken a
rigid and uncompromising position on extensions of the 30 period. Although Acting
Director Hallmark’s September 30 testimony stated that the 30 day period is “a
time frame which for reasonable cause may be extended;” it is obvious that such

extensions are not being granted since 55% of remanded cases are remanded prior

8 FECA PM ch. 2-1400.7b(1).

87 See e.g. “Prompt processing of claims is a primary goal for the FEC program since timely and
accurate adjudication is the necessary first step to providing service.” FY93 Report at 8. “The
FEC program regularly meets high standards of timelineas in deciding and paying claims. For
example, 94 percent of traumatic injury claims are decided within 45 days of receipt . . ..” FY95
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to hearing. These pre-hearing remands occur when supporting evidence has been
submitted after the “timely decision;' but before a hearing. It appears that the rigid
30 day period is arbitrary, capricious and an abuse of discretion.

A more appropriate exercise of discretion would be to permit extensions of
time, both to correct initial deficiencies and to respond to termination notices.
Furthermore, these extensions should be granted routinely for the following
reasons.

Claimants Need More Time to Submit Required Evidence

The rigidly enforced time standards are causing decisions to be made before
the evidence necessary to render a correct decision can be submitted. As noted
above, deficiency notices are not reaching Claimants in sufficient time so that they
can make a timely response. Claimant also have insufficient time to respond to
termination notices as can been seen from the following illustration.

A District Offices spends a considerable amount of time preparing evidence to
be used to terminate or reduce benefits. For example, it takes more than 30 days
for a District Office to schedule a second opinion (SECOP) medical examination.
The examining physician then takes more than 30 days to submit a report. The
Claims Examiner often requests a supplemental report from the SECOP which
means another 30 or more days. Once the medical evidence is received it takes the
Claims Examiner more time to evaluate the evidence together with the case record

and prepare a proposal to terminate benefits. During this whole period a Claimant

Report at 10. However, timely decision does not mean correct decision.
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is kept in the dark. However, when the proposal to terminate or reduce benefits is
finally released, a Claimant is provided less than 30 days to assemble evidence to
rebut the proposal. In many cases, a Claimant cannot even see a physician during
this period, let alone have a medical report written and submitted. Since the
opinion of the Claimant's treating physician is often discounted, a Claimant is at a
further disadvantage since he or she must try to arrange an examination by a
totally new physician. This imbalance is clearly not equitable and DFECs
rationale for its inequitable procedures is revealing.

When confronted with the fact that Claimants are not receiving 30 days to
correct deficiencies in their claims as required by the regulations, Director, DFEC
Markey statedss

fi]t does not appear that the 30-day overall time frame for requesting

and submitting information has been burdensome to Claimants.

However, it is true that the 30-day time frame stated in many requests

for information does not take into account the time needed for the

request to reach the Claimant. The draft revision to OWCP's

regulations addresses this point by stating that ‘the Claimant will be

allowed up to 30 calendar days to submit the evidence required.” . . .

Extensions are not addressed in the program’s procedures. Rather,

they have been handled on a common-sense basis. Certainly, the

office’s high standards for timely adjudication militate against

frivolous requests for extension.8®

When numerous decisions are set aside because of evidence later submitted,

Director Markey’s characterization of requests for extension as “frivolous” appears

# Although these comments relate to the 30 period to correct deficiencies in a claim, a similar
rationale apparently underlies the rigid application of the 30 day period to respond to pre-
termination notices.

® January 27, 1998, Memorandum from Director Markey addressing my November 19, 1997,
proposal to reduce pre-hearing remands.
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baseless. Although the data supports the conclusion that these requests are not
“frivolous” Director, DFEC Markey states that “the office’s high standards for
timely adjudication militate” against them. From this comment it appears that, in
today’s world of lowered expectations, it is more important for Director Markey that
adjudications get done at all, let alone done well. In light of the enormous remand
rate, it is obvious that adjudications are not being done well. There is no doubt that
a remand rate of 45% represents a significant DFEC failure.%?

Director, DFEC Markey also makes the following conclusory statement: “[ijt
does not appear that the 30-day overall time frame for requesting and submitting
information has been burdensome to Claimants.” He does not provide any basis for
this assertion. However, when 55% of remanded cases are remanded prior to
hearing it means either that the initial “timely adjudication” was incorrect or that
additional evidence has come in between the date of the decision and the date of the
remand. This places Director Markey on the horns of a dilemma. If in fact
Claimants are provided sufficient time to submit requested information, then 45%
of these “timely adjudications” were incorrect when rendered. An amazing statistic.
If, on the other hand, these “timely adjudications” are in fact rendered before the
requested information can be submitted, then there is something fundamentally
wrong with the arbitrary and capricious time standards.

Director, DFEC Markey’s January 27 memorandum also acknowledges that

the current -syste'm does not provide a Claimant with at least 30 days to respond as

80 Neither OWCP Annual Reports nor DFEC's Strategic Plan have identified strategies to correct
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is required by the regulations. Incredibly, he then states: “[t]he draft revision to

OWCP's regulations addresses this point by stating that ‘the Claimant will be
allowed up to 30 calendar days to submit the evidence required.” Under the
current regulations, Claimant’s are granted a minimum of 30 days to submit
evidence. Under the draft regulations, Claimant’s are granted a maximum of 30
days.®! Perhaps I am misunderstanding, but how does granting Claimants less
time, address the problem of insufficient time to submit evidence?

The 30 day period appears to be DFEC’s attempt to guarantee procedural due
process. However, the 30 day period is not mandated by statute and, in light of the
enormous remand rate, appears arbitrary, capricious and an abuse of discretion. It
is clearly unfair and inequitable to allow a mechanical application of procedural due
process to deprive injured employees of the more fundamental right to substantive
due process.92

Even though many incorrect decisions are set aside and the cases remanded
to the District Office for remedial action, this is not an equitable result. While
DFEC has not provided data on the length of time it takes to remand a case prior to
hearing, it is reasonable to assume that it takes several months. In addition,
Acting Director Hallmark has testified that it takes an average of 8 months to have

a hearing and receive a decision. Of course deserving Claimants, who would

this significant program failure.

o1 Title 20 C.F.R. § 10.121 at 62 Fed. Reg. 67,143 (1997). The draft regulations also explicitly atate
that “OWCP will not grant any request for extension of this 30-day [pretermination notice]
period.” 62 Fed. Reg. 67,156.

% “The constitutional guarantee that no person shall arbitrarily deprived of his life, liberty or
property; the essence of substantive due process is protection from arbitrarv and unreasonable
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otherwise be receiving benefits, are without benefits for these periods.

A more equitable way to address this problem would be to reengineer the
adjudication process to insure that decisions are correct when rendered and, of
equal importance, to quickly revise incorrect or premature decisions.

Claimants Do Not Receive Timely Resolution of Improperly Denied Claims

Section 8124(b)(1) of the FECA states that “[w}ithin 30 days after the hearing
ends, the Secretary shall notify the Claimant in writing of his further decision and
any modification of the award he may make and of the basis of his decision.” The
notice sent by Hearings and Review (H&R) to Claimants who request a hearing
states: “[i}f you have requested an oral hearing, and it is determined that the case
is in posture for such, you can expect the case to appear on a hearing docket in
approximately six to eight months.” Hearing Representative have 75 calendar days
from the date of the hearing to release their decisions. Therefore, Claimants are not
receiving notice of the results of the hearing within 30 days of the hearing.93

As noted in Table 5 above, H&R has an enormous backlog of work. This
backlog has materially contributed to the substantial delay in the hearings process.
Pre-hearing remand cases represent a very significant source of this backlog. For
example, the data in Table 4 establishes that, from FY88 to FY96, pre-hearing

remand cases represented, on average, 25% of H&R’s annual merit decisions, and

action.” Black’s Law Dictionary (5t Ed. 1979) at 1281 (emphasis added).

93 The regulations define the termination of the hearing as “mailing a copy of the decision, setting
forth the basis therefor, to the Claimant's last know address.” 20 C.F.R. § 10.136. It does not
appear equitable to broadly construe the time for termination of the hearing, and narrowly
construe all other time periods against the Claimant,.
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2.6 person years of work. Similarly, as documented in Table 5, from FY92 to FY96,
pre-hearing remands represented 12% of the total hearing requests received by
H&R, and 82% of H&R's annual disposition deficit. In fact, since 1992 the
accumulated backlog in H&R has swollen to more than 5,000 cases, representing
over 16 person years of work. Pre-hearing remand cases have represented 82% of
this cumulative backlog. Diverting scarce resources to this superfluous category of
cases means that H&R cannot timely process cases truly needing an oral hearing.
Pre-hearing remand cases are superfluous since they represent cases where the
decision is so obviously flawed that no additional evidence is needed to reverse it.
Pre-hearing cases may also contain evidence submitted in response to a District
Office request but which has not been processed.

These facts are well known to Director, DFEC Markey and Deputy Director,
OWCP Hallmark since they receive a steady stream of complaints from members of
Congress and others. Although they are aware of the problems caused by
premature denials, they have chosen to emphasize the timeliness of decisions at the
expense of the quality of the decisions. While DFEC can truthfully say, in OWCP
Annual Reports, that District Offices are rendering timely decisions, Director,
DFEC Markey dishonestly conceals the fact that large numbers of these decisions
are wrong.

It is also easier for Director, DFEC Markey to minimize the enormous
backlog in H&R since this is just one Office among many District Offices and since

he can emphasize statistics showing that the District Offices are rendering timely
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decisions. Nevertheless, the enormous backlog in H&R, swollen by premature and
facially incorrect denials, has materially impeded the swift resolution of improperly
denied claims.

Even when a Claimant receives a decision reinstating benefits, he or she is
not made whole. Deprivation of benefits for the extended periods of time associated
with delays in the hearing process can have catastrophic effects which cannot be
remedied by the mere payment of compensation. It is not unusual for this improper
deprivation of benefits to cause injured employees to lose all their resources and
sink into poverty.

When the FECA was amended in 1974, Congress stated

[ijt is essential that injured or disabled employees of all covered

departments and agencies, including those of the United States Postal

Service, be treated in a fair and equitable manner. The Federal

Government should strive to attain the position of being a model

employer.$4
However it appears that the Federal Government is not a model employer and the
agency responsible for insuring that Federal employees are treated in a fair and
equitable manner has neglected its responsibility. Instead of a quick resolution,
improperly denied cases often languish for more than a year, both in the District
Office and the H&R, until a hearing is actually held and a decision rendered.

Furthermore, in a significant number of cases, even though the flawed

decision is‘set"aside, the District Office will not reinstate benefits. While each

District Office has a special unit to handle remanded cases, these Claims

%S Rept. No. 1081, 93d Cong. 2d Sess. 1 (1974), reprinted in 1974 USCCAAN 5341.
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Examiners will actually disregard the decision of the Hearing Representative and
take steps to deny the case again. ‘7

Claimants fair no better with the reconsideration process. A Claimant
dissatisfied with a final decision may request a reconsideration.? As with hearing
requests, a Claimant will not be granted reconsideration if a final decision has not
been released on the issue for which reconsideration is requested.®® Furthermore,
unless the Claimant specifically asks for reconsideration, the District Office will not
reconsider its decision, even if the Claimant submits evidence which would support
the claim 97 It does not appear fair or equitable to require pro se Claimant’s, many
of whom are not skilled in the intricacies of DFEC’s terminology, to invoke “magical
words” in order to receive relief. In fact, as noted above, if a Claimant submits
evidence in response to a deficiency notice and the evidence is received after the
denial, a District Office will not reconsider the denial upon its own motion. This is
plainly inconsistent with the purpose of the FECA and another example of how

DFEC narrowly construes the Act against the equitable rights of Claimants. As

% Pursuant to § 8128(a): “The Secretary of Labor may review an award for or against payment of
compensation gt any time on his own motion or on application.” 5 U.S.C. § 8128(a) (emphasia
added). Once again DFEC demonstrates how it constructs procedural barriers for Claimants.
Despite the fact that the statute states that the review may be had at any time, DFEC hae limited
this period, for Claimants, to 1 year. See 20 C.F.R. § 10.138(b): DFEC “will not review under this
paragraph a decision denying or terminating a benefit unless the application is filed within one
year of the date of that decision.” However, DFEC retains the authority to review accepted claims
at any time, and, according to its proposed regulations, without any basis. See infra, n.173 and

panying d
% FECA PM ch. 2-1602.3a (1996).
97 See e.g. 20 C.F.R. § 10.138(b)(1): “No t'ormal apphcanon for rev1ew is requu'ed but the Claunnnt

must make a written request identifving }
which the Claimant wishes the Office to reeonnder, and gwe '.he reasons why 1t shou]d be
changed.” FECA PM ch. 2-1602.3a (1996): “If the d decision or issue tbe r bly

determined from the Claimant’s request, the CE should return a copy of the application to the
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with the hearing process, DFEC has erected procedural barriers which result in
narrow technical decisions rather than an equitable review of the merits of the
claim.

Furthermore, the reconsideration process is not timely. Although the
Procedure Manual states: “[t}he goal for issuing reconsideration decisions is 90
days from receipt of the request,”® this is not adhered to. In fact the process takes
80 long that the delay affects a Claimant’s other appeal rights. The ECAB will
accept appeals filed up to 1 year from the date of the last merit decision. If a
reconsideration decision is delayed beyond one year, the Claimant’s right to review
of the original decision by the ECAB is abrogated.

A program where many of its decisions are overturned when appealed, where
there are significant delays is reversing improper decisions and, as result, where
there are significant delays in the payment of compensation, is not streamlined to
provide customer service.

DFEC Does Not Treat Claimants in a Fair and Equitable Manner

As noted above, Congress has mandated “that injured or disabled employees
of all covered departments and agencies, including those of the United States Postal
Service, be treated in a fair and equitable manner.” However, DFEC does not carry
out this mandate. In an effort to mollify agency complaints regarding rising
compensation costs, DFEC has implemented procedures, of questionable fairness,

designed to reduce costs. This is plainly inconsistent with the workers’

Claimant for clarification and take no further action on the request.”
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compensation covenant. It is also inconsistent with the purpose of the Act.

The Employees’ Compensation Appeals Board (ECAB), the highest appellate
body under the FECA, has consistently stated that the Act is a remedial statute and
should be broadly and liberally construed in favor of the injured employee to
effectuate its purpose and not in derogation of the employee's rights.9® The ECAB
has also stated that proceedings under the Act are not adversarial in nature nor is
the District Office a disinterested arbiter. While the Claimant has the burden to
establish entitlement to compensation, the District Office has an obligation to see
that justice is done.190 However, DFEC officials disregard this guidance.

According to its Strategic Plan, DFEC' “takes pride in its . . . people-oriented
administration.” The enormous numbers of complaints regarding DFEC's
treatment of injured employees give the lie to this statement. In fact, DFEC is
permeated with anti-Claimant bias.

When I pointed out, in one of my decisions, that the actions of a District
Office, in recovering an overpayment without any notice or hearing, violated the
fifth amendment’s guarantee of due process, Director, DFEC Markey cautioned me
not to make reference to Claimants’ constitutional rights in future decisions. He
made this statement after he discussed the case with Deputy Director, OWCP

Hallmark’s special assistant Mr. Dennis Mankin. Mr. Mankin, who has repeatedly

% FECA PM ch. 2-1602.2c (1996)

9 Stephen R. Lubin, 43 ECAB 564, 569 (1992). See also Peggy Ann Auvila, 45 ECAB 812, 814 (1994);
Erlin J. Belue, 13 ECAB 88, 89 (1961); Jo Ann Ensor, 9 ECAB 260, 266 (1957); Pear! Phillips
Parker, 39 ECAB 200, 205-6 (1956); Ana Torres (Henry Torres), 6 ECAB 375, 377 (1953); G.A. and
E.E. Wightman (George Muller Wightman), 5 ECAB 559, 562 (1953).

e Rebel L. Cantrell, 44 ECAB 660, 666 (1993); William J. Cantrell, 3¢ ECAB 1233 (1983); Gertrude
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made disparaging comments about injured employees and has repeatedly violated
the rights of Claimants, told Mr. Markey that advising Claimants of their
constitutional rights would “give them ideas” that would provide additional reasons
to challenge DFEC actions.

When I circulated a draft legal memorandum criticizing DFEC’s policy of
avoiding impartial medical examinations, Mr. Mankin told me that this sort of
research was not what I was hired to do. He also questioned whether I was
neglecting my assigned duties to do this legal research. I interpreted this as a
veiled threat to stop criticizing DFEC policy. As discussed below, Mr. Mankin has
also interfered with the integrity of the hearings process.

Section 8124(b)(1)19! of the FECA grants an injured employee, dissatisfied
with denial of his or her claim, the right to a hearing before a representative of the
Secretary of Labor. This authority has been delegated by regulation from the
Secretary, through the Assistant Secretary of Labor for Employment Standards, to
the Director, OWCP. The Director, OWCP has delegated the day-to-day
administration of the FECA to the Director, DFEC and has delegated the hearing
responsibilities to Hearing Representatives who hold § 8124(b)(1) hearings on
behalf of the Director, OWCP. However, organizationally, the Branch of Hearings
and Review is located in DFEC. There is an obvious conflict of interest in this

arrangement.

E. Evans 26 ECAB 195 (1974)
101 “fA] Clai t for e tion not eatisfied with a decision of the Secretary . . . is entitled, on
request made within 30 days after the date of the issuance of the decision, to a heanng on his
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Because of this arrangement, Director, DFEC Markey routinely violates the
integrity of the appeals process. As the top official involved with the day-to-day
administration of the FECA he has a vested interest in upholding the decisions of
the District Offices under his authority and direction. These offices carry out the
policies that Director Markey has established and their successful performance is
measured in part by how often their decisions are overturned.

Director Markey routinely reviews the decisions of Hearing Representatives.
This is a clear violation of the independence of the hearing process since Hearing
Representatives are delegees of the Director, OWCP. Director Markey directly
interferes with the rendering of fair decisions in favor of injured employees. He
does this by trying to intimidate Hearing Representatives into rewriting their
decisions and, when this is unsuccessful, actually overturning the decisions. When
Director Markey cannot intimidate Hearing Representatives into rewriting their
decisions he has them rewritten. I have received reports that hearing decisions are
being rewritten, without the knowledge of Hearing Representatives, and sent out
over the signature of the Hearing Representative. The majority of these decisions
are in favor of the injured employee since those are the only decisions that Director
Markey and members of his staff closely scrutinize.

In addition to interfering with the issuance of fair decisions, Director Markey
also reverses decisions in favor of injured employees which have been issued. He

does this by abusing the authority granted to the Director, OWCP under § 8128(a)

claim before a representative of the Secretary.” 5 U.S.C. § 8124(b)(1).
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of the FECA. The Employees’ Compensation Appeals Board (ECAB) has criticized
this practice of overturning hearing decisions.102

Section 8128(a) of the FECA authorizes the Secretary of Labor, at any time,
to review an award for or against the payment of compensation and revise the
award. This authority has been delegated by the Secretary to the Director, OWCP,
by regulation. It is readily apparent to any fair-minded individual that it is
inappropriate for Director Markey, as the head of DFEC, to set aside decisions of
Hearing Representatives, which go against DFEC. These Hearing Representatives
hold hearings as delegees of the Director, OWCP. To interfere with these decisions,
which are meant to be de novo decisions, destroys the fairness and the integrity of
the hearing process.

Director Markey interferes with the fairness of the hearing process with the
complicity of the Deputy Director, OWCP Hallmark, and members of Mr.
Hallmark's staff. The following is an illustrative example. Director Markey was
dissatisfied with the decision of a Hearing Representative in a particular case.
Mindful of the fact that the ECAB has criticized efforts to interfere with the hearing
process, Director Markey, or someone at his direction, had the hearing
representative's decision set aside under § 8128(a) and the injured employee was
told that his only appeal right was for another hearing. This is plainly illegal, since

an injured employee, dissatisfied with a decision, has the right to reconsideration of

102 “Ag much as the Office, or the employing establishment, may disagree with the hearing
representative's judgment, the Office may not simply impose its own interpretation of the evidence
without regard to the hearing representative’s review. To do so compromises the integrity of the
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the decision or the right to appeal to the ECAB.1% When the Hearing
Representative assigned to hold the second hearing objected to this illegal
procedure, Mr. Hallmark's personal assistant, Mr. Dennis Mankin, inappropriately
badgered the Hearing Representative into scheduling the hearing.

Mr. Duncan, the Assistant Chief of Hearings and Review, also interferes with
the integrity of the hearings process. Mr. Duncan is blatantly anti-Claimant. He
regularly reads letters from case files out loud and laughs about the Claimants. Mr.
Duncan is also prejudiced against some attorneys who represent injured employees.
He tried to force me to rewrite a hearing decision because he claimed “[t}his
particular physician sees all of this attorney’s Claimants and routinely provides a
higher percentage of impairment.” I resisted this attempt on the grounds that
relying on how a physician ruled in other cases was prejudice, i.e., an unfavorable
opinion formed before the fact. I also wrote a memorandum complaining about this
prejudice stating

I disagree with the implied assumption of Mr. Duncan, i.e., simply

because the Claimant's physician routinely provides higher

impairment ratings, his opinion has diminished weight. It is readily
apparent to me that this District Office, as well as most other District

Offices, have preferred physicians to whom they refer Claimants

knowing that the physician will provide a report supporting a

reduction or denial of compensation. It is also apparent that this

District Office, as well as most others, use these physicians in tandem

as second opinion examiners and referee physicians. I note that the

remand rate from Hearings and Review is at least 38 percent. This
means that this District Office, as well as most others, routinely relies

appeals process.” Annie R. Luckett, Docket No. 94-4 (1995).

103 See 20 C.F.R. § 10.130: “A copy of the decision, together with information as to the right to a
hearing, to a reconsideration, and to an appeal to the Employees’ Compensation Appeals Board,
shall be mailed to the Claimant’s last know address.”
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on medical evidence which underestimates the Claimant's true

disability. Should we also apply the criterion advocated by Mr. Duncan

to the reports of these physicians? I believe that to use this criterion to

evaluate only the reports of Claimants' physicians would represent one

more example of the anti-Claimant bias which so permeates DFEC.

At least one Hearing Representative has publicly stated that “85% percent of
compensation claims are fraudulent.” This Hearing Representative also stated that
all stress cases are phony. Regional Director Kenneth Hamlet publicly threatened
to deny an injured employee’s claim again and again if she continued to contact her
elected representative to exercise her constitutional right to petition the
government for redress of her grievances. As noted above, when confronted with
the data showing a consistent remand rate of 45%, a senior OWCP official
attempted to minimize the significance of this shortcoming by stating that this
involved very few cases out of the total number of injuries reported.

These individuals and incidents are reflective of the arrogance and
insensitivity which permeates all of OWCP and DFEC. Why are such blatantly
anti-Claimant individuals permitted to work at the highest levels of OWCP and
DFEC in direct violation of the Congressional mandate that Federal employees be
treated in a fair and equitable manner?

Burden of Proof or Insurmountable Barrier?

A Claimant [for FECA benefits] has the burden of establishing by the
weight of reliable, probative and substantial evidence that the claimed
condition and the disability, if any, was caused, aggravated, or adversely
affected by the claimant's Federal employment. As a part of this burden,
the claimant must specify the employment incident or the factors or
conditions of employment to which the injury, disease or disability is
attributed, and must submit rationalized medical opinion evidence,
based upon a complete and accurate factual and medical background,
showing causal relationship between the claimed condition and the
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Federal employment.104
What do the terms “reliable, probative and substantial evidence” and “rationalized
medical opinion evidence” mean?

A workers compensation act is remedial legislation and evidence is to be
interpreted in a manner to effectuate its purpose. For example, factual evidence is
interpreted using the so-called “true doubt rule,” i.e., giving the benefit of the doubt
to the injured employee. “Giving the benefit of the doubt is the resolution in the
Claimant's favor of a conflict in evidence when the evidence truly supports two
opposing conclusions with equal force.”05 This means “[gliven two sets of
conflicting testimony of equal probative value, the examiner should find the facts to
be those which give the benefit of the doubt, as to which is the more accurate
account, to the Claimant.”106

Similarly, medical evidence need not meet the most stringent standard of
proof. The medical opinion of a physician supporting causal relationship does not
have to reduce the cause or etiology of a disease or condition to an absolute medical
certainty.1%” The opinion of a physician supporting causal relationship must be one

of reasonable medical certainty that the condition for which compensation is

14 20 C.F.R. § 10.110(a).

105 Federal (FECA) Procedure Manual, ch. 2-0809.3¢ (1984).

106 FECA PM ch. 2-0809.10d(3) (1984). While the true doubt rule has been found inapplicable to two
other workera’ compensation atatutes administered by OWCP, i.e., Maher Terminals, Inc. v.
Director, OWCP, 992 F.2d 1227 (3d Cir. 1993)(Longshore and Harbor Workers' Compensation Act);
Greenwich Collieries v. Director, OWCP, 990 F.2d 730 (3d Cir. 1993), aff'd sub nom. Director,
OWCP v. Greenwich Colliers, 512 U.S. 267 (1994)( Black Lung Benefits Act), these decisions were
based upon the fact that proceedings under those Acts are governed by § 554 of the Administrative
Procedure Act (dealing with adjudications). FECA proceedings are not governed by § 564 of the
APA, see 5 U.S.C. § 8124(b)(2).
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claimed is causally related to Federal employment and such relationship must be
supported with affirmative evidence, explained by medical rationale and be based
upon a complete and accurate medical and factual background of the Claimant.108

Burden of proof represents the necessity or duty of affirmatively proving a
fact or facts in dispute; it is the obligation of a party to establish by evidence a
requisite degree of belief concerning a fact in the mind of the adjudicator.!%? In the
law of evidence the term “burden of proof” encompasses two different concepts, i.e.,
the “burden of persuasion” which does not shift and requires the moving party to
establish all the elements of his case; and, the “burden of going forth with the
evidence” which shifts between the parties as a case proceeds.

While a Claimant for benefits has the ultimate burden of persuasion, it is
well established by Employees’ Compensation Appeals Board (ECAB) case law that
DFEC shares in the burden of going forward with the evidence. Proceedings under
the FECA are not adversarial in nature!1 and DFEC is not a disinterested arbiter.
While Claimants have the ultimate burden of persuasion to establish entitlement to
compensation,!l! DFEC shares responsibility in the development of the evidence,!12

particularly when such evidence is of the character normally obtained from the

107 See Kenneth J. Deerman, 34 ECAB 641 (1983).

108 See Margaret A. Donnelly, 15 ECAB 40 (1963); Morris Scanlon, 11 ECAB 384 ( 1960).

109 Black’s Law Dictionary (5% Ed. 1979) at 178.

110 See e.g., Rebel L. Cantrell, 44 ECAB 660 (1993); John J. Carlone, 41 ECAB 354 (1989); Walter A
Fundinger, Jr., 37 ECAB 200 (1985); William J. Cantrell, 34 ECAB 1233 (1983); Michael Gallo, 29
ECAB 159 (1978); Gertrude E. Evans, 26 ECAB 195 (1974); Mary A. Barnett (Frederick E.
Barnett), 17 ECAB 187 (1965).

1 20 C.F.R. § 10.110(a).

1z Elgine K. Kreymborg, 41 ECAB 256 (1989); Dorothy L. Sidwell, 36 ECAB, 699 (1985).
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employing establishment or other government source.13 DFEC has an obligation to
see that justice is done.!”* The ECAB has stated that once DFEC has begun
investigation of a claim, it must pursue the evidence as far as reasonably
possible,115 particularly when such evidence is in the possession of the government
employing establishment and is, therefore, more readily accessible to the Office.1!6

The question for consideration is what level of proof is necessary to sustain a
Claimant’s burden of persuasion? Is it preponderance of the evidence, clear and
convincing evidence or beyond a reasonable doubt?

Preponderance of evidence is evidence which is of greater weight or more
convincing than the evidence which is offered in opposition to it; that is, evidence
which, as a whole, shows that the fact sought to be proven is more probable than
not.117

Clear and convincing evidence is that measure of evidence which will produce
in the mind of the adjudicator a firm belief or conviction as to the facts alleged. It is
an intermediate standard, being more than the preponderance, but not to the level

of such certainty as is required by the beyond a reasonable doubt standard of a

113 See Robert A. Redmond, 40 ECAB 796, 800 (1989); Willie James Clark, 39 ECAB 1311, 1319
(1988); Henry Ross, Jr., 39 ECAB 373, 377 (1988); Leon C. Collier, 37 ECAB 378, 379 (1986);
Russell Martin Dawson, 32 ECAB 1998, 2004 (1981); Robert M. Brown, 30 ECAB 175, 178 (1978);
Ruth A. Hussey, 9 ECAB 292, 295 (1957).

14 See Gary L. Fowler, 45 ECAB 365, 373 (1994); Isidore J. Gennino, 35 ECAB 442, 448 (1983);
William J. Cantrell, 34 ECAB 1233 (1983); Stephen H. Calkins, Jr., 32 ECAB 1406, 1411 (1981);
Russell F. Polhemus, 32 ECAB 1066, 1069 (1981); Gertrude E. Evans, 26 ECAB 195, 200 (1974);
Mary A. Barnett (Frederick E. Barnett), 17 ECAB 187, 189-90 (1965); Eminiano V. Dela Rosa, 17
ECAB 164 (1965); John R. Lance, 13 ECAB 330 (1962); Annie M. Able, 13 ECAB 252 (1962);
William N. Saathoff, 8 ECAB 769 (1956); Roy L. Hinckley, Sr., 5 ECAB 197, 199-200 (1952); Joel
C. Webb, 4 ECAB 79, 84 (1950).

115 Monroe Fears, 43 ECAB 608, 611 (1992); Leon C. Collier, 37 ECAB 378 (1986).

118 Debbie J. Hobbs, 43 ECAB 135, 143 (1991); Willie James Clark, 39 ECAB 1311, 1319 (1988).
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criminal case.118

Beyond a reasonable doubt is that level of evidence which fully satisfies, and
entirely convinces to a moral certainty. It is the level of evidence necessary for a
criminal conviction.1!?

The Employees’ Compensation Appeals Board has pointed out the following
well-established principle concerning the interpretation of evidence:

a compensation award may not be based upon speculation, surmise or

conjecture; or stated differently, the award must be based upon

evidence, and where an inference, deduction. or conclusion is drawn,

there must be evidence to support such inference, deduction or

conclusion. The evidence required, however, 1s only that necessary to
convince the adjudicator that the conclusion drawn is rational, sound
and logical. It is not necessary that the evidence be go conclusive as to
suggest causal connection beyond all possible doubt in the mind of a
medical scientigt.12
It appears, therefore, that a Claimant must meet his or her burden of proof by a
preponderance of the evidence.12!
However, DFEC has increased a Claimant's burden of proof by requiring the
submission of evidence which meets the beyond a reasonable doubt standard.
DFEC routinely discredits the medical evidence submitted by Claimants because

the report is not “so conclusive as to suggest causal connection beyond all possible

doubt in the mind of a medical scientist.” Similarly, DFEC does not apply the “true

17 Black’s Law Dictionary (5t Ed. 1979) at 1064.

us Id. at 227.

ue Id. at 147.

1% Ronald L. Wi’sbn./.l3 ECAB 271, 275 (1991)(emphasis added). Accord Shirolyn J. Holmes, 39
ECAB 938 (1988); Laura Garcia, 32 ECAB 1336 (1981); Sherwood R. McCartney, 9 ECAB 129
(1956); Elizabeth Maypother, 5 ECAB 604 (1953).

121 “That t of evid y for the plaintiff to win a civil case. It is that degree of proof
which is more probable than not.” Black’s Law Dictionary (5' ed. 1979) at 1064.
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doubt” rule to factual evidence submitted by Claimants and gives greater weight to
the factual statements of employing agencies.
Manipulation of the Factual Evidence

Although DFEC continually states that claims processing under the FECA is
nonadversarial, the facts suggest otherwise. DFEC acts in collusion with employing
agencies to reduce or deny compensation.

For example, Director, DFEC Markey has been informed that the San
Antonio, Texas Post Office is having injured employees file a disclaimer which
states: “I do not desire to file a form CA-1 [notice of injury] or have medical
treatment at this time for the injury sustained on . . ..” This disclaimer is not on a
form approved by DFEC nor does it contain language which would protect an
injured employee’s right to compensation and continuation of pay. In fact Director
Markey was informed that the use of this improper form caused continuation of pay
to be denied. Furthermore, this disclaimer appears to be a violation of 18 US.C. §
1922 which makes it a criminal offense to withhold a report of injury.122 Apparently
DFEC has taken no action to address this clear violation despite a 1995 report from
the Department of Labor’s Inspector General noting that:

[clJommunications indicating that some Postal Service officials may

have hindered, delayed or discouraged the filing of compensation

claims and notices of traumatic injury/occupational disease in violation

of the Federal Employees’ Compensation were not consistently . . .
referred for investigation when appropriate.123

122 See n.185 infra and accompanying discussion.
123 See n.182 infra and accompanying text.
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I brought to Director Markey’'s attention a case in which the Philadelphia
Post Office had filed a false statement in an effort to prevent an eligible Claimant
from receiving benefits. Director Markey personally reviewed the case and
acknowledged that it had been done. However, he cautioned me, in the presence of
my supervisor that, “for the good of your career you should never state this in a
public forum or in any of your decisions.” I told him that him that he was seriously
mistaken if he thought that it was a secret that employing agencies are submitting
false information. Both Director Markey and my supervisor laughed. This is
evidence of clear collusion between DFEC and the U.S. Postal Service. There is
other evidence of this collusion.

The Postal Inspection Service aggressively investigates cases of injured
employees receiving long-term disability benefits. These investigations seek to
uncover evidence of fraud. However, despite the significant resources devoted to
this effort, the Postal Inspection Service has actually uncovered very little fraud.
At a March 30, 1998, oversight hearing before the House Workforce Protections
Subcommittee (Chair Ballenger, R., NC), representatives from the U.S. Postal
Inspection Service testified that they had successfully prosecuted only 5 cases of
fraud, dealing with receipt of FECA benefits, in the prior year.124

Nevertheless, the Postal Inspection Service relentlessly investigates FECA

124 [n the period July 1, 1995, to June 30, 1996, the U. S. Postal Service was billed for approximately
30% of the total benefits paid ($547.1 million of $1.8 billion total). The number of injuries reported
in FY96 was 175,052. The number of recipients on the periodic roll in FY96 was 58,329. Using
the Postal Service’s chargeback percent as a reasonable estimate of it share of these cases means
that there were approximately 70,014 Postal Service cases in FY96. Therefore the number of
fraud cases successfully prosecuted in 1997 was .007% of the number of U.S. Postal Service cases
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Claimants. In the course of these investigations, it prepares detailed reports, many
of which contain unsupported circumstantial evidence and conclusory
memorandums. Despite the fact that very few of these reports lead to convictions,
the Postal Inspection Service submits them to DFEC in an effort to deny claims.
District Offices accept these investigation reports at face value and use them to
reduce or terminate benefits.125 However District Offices will not accept
investigative reports compiled in connection with other proceedings, e.g., complaints
to the Equal Employment Opportunity Commission, where there has been no final
decision. It is clearly inequitable to accept Postal Inspection Service investigative
reports, in cases where there has been no final decision, and not accept EEOC
investigative reports.

Perhaps the most devastating area in which manipulation of the factual
evidence occurs is in preparation of the Statement of Accepted Facts (SOAF).
According to the DFEC Procedure Manual (PM) “[tlhe SOAF is one of the most
impbrtant documents a Claims Examiner (CE) prepares. Because the outcome of a
claim may depend on its completeness and accuracy, the SOAF must clearly and
fairly address the relevant information.”126 The Procedure Manual further provides

a. The SOAF is the written summary of the CE's findings of facts

pertinent to resolving a particular medical issue. Proper identification
of the necessary information should result in a complete and accurate

in FY96.

125 Hearing Representatives evaluate the credibility of these reports and only accept them when
their reliability and probative vajue have been established. However, Mr. Dennis Mankin tried to
order Hearing Representatives to accept these reports without question despite strenuous
objections from Hearing Representative.

126 FECA PM ch. 2-809.2 (1995).
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statement.

b. The SOAF provides a frame of reference for the physician reviewing
the medical evidence and/or examining the Claimant. It allows the
physician to place the medical questions posed in the larger context of
the mechanism of injury, the requirements of the Claimant’s job or the
conditions which prevailed in the workplace. It may also provide the
physician with a chronology of events after the injury.

¢. The SOAF is also the means by which factual findings which are the
sole responsibility of the CE, are separated from medical findings and
opinions, which are the province of the medical professional. This
separation of function will insure that the CE does not inadvertently
make medical decisions. Similarly, properly drawn SOAFs should
preclude physicians from making their own findings of facts.127

Before the Procedure Manual chapter on Statements of Accepted Facts was
revised in 1995, it contained the following explicit instructions on how to apply the
“true doubt” rule:

Giving the benefit of the doubt is the resolution in the Claimant’s favor
of a conflict in evidence when the evidence truly supports two opposing
conclusions with equal force. Such instances are rare, and the
examiner may find that further development of the facts or closer
scrutiny of the evidence allows a clear conclusion to be drawn. An
examiner should not be reluctant, however, to grant the benefit of a

doubt to the Claimant, since doing so is entirely consistent with the
underlyi ose of compensation law.128

However, these instructions were eliminated in 1995 when this chapter of the
Procedure Manual was revised. FECA Transmittal No. 95-27 (June 1, 1995), which
disseminated the revisions, explained the changes in the following terms: “[t}he
text of this chapter has been streamlined, and references to other parts of the PM

and to ECAB decisions have been added or updated.” The term “streamlined” does

127 FECA PM ch. 2-809.4 (1995)
128 FECA PM ch. 2-809.3c (1984)( emphasis added).
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not convey the true extent of how this important chapter was substantively
changed.

As noted above, in commenting on the development of the evidence, the
Employees’ Compensation Appeals Board (ECAB) has stated that proceedings
under the FECA are not adversarial in nature and that DFEC is not a disinterested
arbiter.12® While a Claimant has the ultimate burden of persuasion, DFEC shares
the responsibility in going forward with the evidence, particularly when such
evidence is of the character normally obtained from the employing establishment or
other government source. DFEC has an obligation to see that justice is done. The
ECAB has also stated that once DFEC has begun investigation of a claim, it must
pursue the evidence as far as reasonably possible.

In addition to eliminating any discussion of the “true doubt” rule, the revised
chapter has also de-emphasized the Claims Examiner’'s responsibility to assist in
the development of the evidence and the obligation to see that justice is done. Prior
to its revision the SOAF chapter contained the following explicit instructions
regarding the responsibilities of the Claims Examiner in developing and evaluating
the factual evidence:

Whenever possible, the examiner should assist in the development of

the claim by recognizing the best source of needed information and by

counseling the Claimant and other parties to the claim how the
information can best be provided.!3®

129 See n.99 supra and accompanying text.

130 FECA PM ch. 2-809.5e (1984) (emphasia added). This obligation to assist in the development of
the evidence is consistent with ECAB case law and is reflected in the current regulations: “The
Office may, in its discretion, undertake to develop either factual or medical evidence for
determination of the ¢laim.” 20 C.F.R. § 10.110(b).
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(2) In the absence of evidence to the contrary, the statements of the
Claimant are to be accepted as factual. The fact that the Claimant is
an interested party who stands to benefit from the acceptance of the
claim may not be used to discredit his/her statements. Credible
contrary evidence may consist of testimony from others who are in a
position to dispute the facts as presented by the Claimant or by
internal logical inconsistencies in the Claimant’s statements when
compared with the known circumstances of a claim.

(8) Given two sets of conflicting testimony of equal probative value,
the examiner should find the facts to be those which give the benefit of
the doubt, as to which is the more accurate account, to the Claimant.!31

The revisions to the SOAF chapter have allowed this document to change

from a written summary of the evidence into a biased evaluation of the facts. This

effort is directly contrary to established case law and is another example of how

DFEC does not treat Claimants in a fair and equitable manner.

DFEC's response to requests from Claimants and their attorney to review the

SOAF, and questions being sent to the second opinion physician (SECOP), is

revealing. In an October 21, 1997, letter, Director, DFEC Markey wrote:

the [SECOP] procedure does not contemplate that a copy of the
Statement of Accepted Facts or questions asked of a second opinion
physician be provided to a Claimant or representative as a matter of
course. Such a provision may result in needless questions, confusion
and sometimes disputes, thereby slowing the adjudication process and
delaying, in some cases, timely payment of due compensation.

As with his response to the pre-hearing remand recommendation,!32 Director

Markey once again responds with conclusory statements and irrelevant objections.

In discussing the responsibilities of the Claims Examiner (CE) during preparation

1t FECA PM ch. 2-809.10d (1984).
132 See n.88 supra and accompanying text.
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of the SOAF, the Procedure Manual states:

[w]hen allegations are made or conflicting evidence ig received, the CE

must provide the interested parties an opportunity to comment on the

testimony and offer evidence to refute the testimony. In addition to

ensuring that the facts are known to the parties, the process is also a

useful vehicle for developing the claim, refining the issues for the CE,

and assisting in the resolution of conflicts prior to making findings of

facts.133
It appears to be a distinction without a difference to distinguish the period before
the preparation of the SOAF from the period after its preparation, for purposes of
obtaining Claimant input. If providing Claimants with an opportunity to review
the SOAF would be helpful in “ensuring that the facts are known to the parties . . .
{and] refining the issues for the CE,” what is the objection? Giving Claimants this
opportunity is especially important since “[t]he SOAF is one of the most important
documents a Claims Examiner (CE) prepares.”

However, Director Markey states that doing so “may result in needless
questions, confusion and sometimes disputes.” What questions are needless when
their purpose is to clarify the factual evidence? What disputes are needless when
their purpose is to insure that the SOAF is accurate and complete? “Because the
outcome of a claim may depend on its completeness and accuracy, the SOAF must
clearly and fairly address the relevant information.”!34 Fairness and equity demand
that every effort be employed to guarantee this.

Director Markey also alleges that legitimate questions and disputes will slow

the adjudication process and delay the timely payment of compensation. This

133 FECA PM ch. 2-809.5d (1995).
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concern is strange coming from a program which routinely engages in practices
which slow the adjudication process and delay the timely payment of benefits.

The flawed procedures employed in developing SOAFs also have significant
repercussions on development of the medical evidence since

[t]he SOAF provides a frame of reference for the physician reviewing

the medical evidence and/or examining the Claimant. It allows the

physician to place the medical questions posed in the larger context of

the mechanism of injury, the requirements of the Claimant’s job or the

conditions which prevailed in the workplace. It may also provide the

physician with a chronology of events after the injury.13%

Manipulation of the Medical Evidence

DFEC’s handling of medical evidence is unfair and inequitable. It weighs the
medical evidence to determine which opinion has the most probative value.
However, as noted above, DFEC routinely discounts medical evidence submitted by
Claimants since it does not establish causal relationship beyond a reasonable doubt.

DFEC further diminishes the Claimant's medical evidence by resorting to
paid consultants (second opinion physicians or SECOPS) who produce medical
reports which include opinions requested by DFEC solely to deny claims. These
SECOPs base their opinions on flawed SOAFs and leading questions from Claims
Examiners. Although the Act requires DFEC to obtain a third opinion when there
18 any disagreement between the SECOP and the Claimant’s physician, DFEC has

characterized this as “a time-consuming process which is not always necessary.” It

avoids its statutory obligation by investing the SECOP’s opinion with exaggerated

14 FECA PM ch. 2-809.2 (1995).
135 FECA PM ch. 2-809.4b (1995).
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weight and, through spurious reasoning, by diminishing the weight of the
Claimant’s medical evidence. DFEC has adopted its questionable policy by ignoring
a clear statutory mandate.

As presently written, § 8124 of the Federal Employees’ Compensation Act!%6
states: “[i}f there is disagreement between the physician making the examination
for the United States and the physician of the employee, the Secretary shall appoint
a third physician who shall make an examination.”

However, when passed in 1916,37 § 22 of the Federal Employees’
Compensation Act read: “[t]hat in case of any disagreement between the physician
making an examination on the part of the United States and the employee’s
physician the commission shall appoint a third physician, duly qualified, who shall
make an examination.”138

This language remained undisturbed until 1966, when Title 5, United States
Code, was re-enacted “codifying the general and permanent laws relating to the
organization of the Government of the United States and to its civilian Officers and
employees.”13¢ As recodified, § 22 became part of 5 U.S.C. § 8123(a). It then read:

[i}ff there is disagreement between the physician making the

examination for the United States and the physician of the employee,

the Secretary shall appoint a third physician who shall make an

examination.

Section 7, of Pub. L. 89-554, stated:

1% 51J.S.C. § 8123(a)

137 An Act of September 7, 1916, ch. 458, 39 Stat. 742.

138 39 Stat. 747, § 22 (codified at 5 U.S.C. § 771) (emphasis added).
132 Pub. L. No. 89-554, 80 Stat. 378 (1966).
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(a) The legislative purpose in enacting sections 1-6 of this Act is to
restate, without substantive change, the laws replaced by those
sections on the effective date of this Act. . . .

* * *

(e) An inference of a legislative construction is not to be drawn by

reason of the location in the United States Code of a provision enacted

by this Act of by reason of the caption or catchline thereof.140

Therefore, the phrase “disagreement” in present § 8123(a) cannot be a
substantive change from the phrase “any disagreement” used in § 22 of the 1916 Act
and later codified, with de minimis change, at 5 U.S.C. § 8123. This means that

“{ilf there is {any] disagreement between the physician making an examination on

the part of the United States and the physician of the employee, the Secretary shall
appoint a third physician who shall make an examination.”

Where statutory language is clear and unambiguous, it must be applied as
written.!¥l Where a statute is silent or ambiguous, courts will defer to an agency's
legal interpretation where it is a permissible interpretation.142 The language of
current § 8123(a) is clear, unambiguous, and, as noted above, has been in the Act

since it was passed.

140 80 Stat. 631 (emphasis added).

4l Estate of Cowart v. Nicklos Drilling Co., 505 U.S. 469, 475 (1992)(In a statutory construction
case, the beginning point must be the language of the statute, and when a atatute speaks with
clarity to an issue judicial inquiry into the statute’s meaning, in all but the most extraordinary
ar tances, is finished

12 Cheuvron U.S.A., Inc. v. NRDC, 467 U.S. 837, 842-3 (1984)(When a court reviews an agency's
construction of the statute which it administers, it is confronted with two questions. First, as
always, is the question whether Congress has directly spoken to the precise question at issue. If
the intent of Congress is clear, that is the end of the matter; for the court, as well as the agency,
must give effect to the unambiguously expressed intent of Congress. If the statute is silent or
ambiguous with respect to the specific issue, the question for the court is whether the agency's
answer is based on a permissible construction of the statute.)
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Despite this clear statutory mandate, however, the Procedure Manual
contains the following instructions:

[tlhe findings or opinions of {the SECOP] will often differ from those of

the claimant's attending physician. If of equal weight, the differing

opinions would constitute a conflict requiring referral to a third

physician. This is a time-consuming process!4? which is not always
necessary. Frequently a decision can be reached by weighing the
medical evidence of record without referral to a referee specialist.14¢

Efforts to “weigh the medical evidence” have resulted, by inductive reasoning,
in abuses of the impartiality of the system. By seeking to invest the opinion of the
SECOP with greater weight, in an effort to avoid the statutory requirement to
obtain a third, impartial opinion, Claims Examiners have distorted the meaning of
medical reports. Director, DFEC Markey promotes these abuses. He and members
of his staff routinely travel around the country, to DFEC District Offices,
encouraging Claims Examiners to ignore the requirements of § 8123(a) of the
FECA. He does this by encouraging Claims Examiners to find that the opinion of
the SECOP has more weight than the opinion of the treating physician.

One unforeseen, but nonetheless significant, result of this use of the SECOP’s
opinion to deny benefits has been to reduce the pool of available physicians. Claims
Examiners, in an effort to enhance the opinion of the SECOP routinely send follow-
up questions to the doctor. These questions are often leading and just as often

designed solely to elicit information which can then be used to deny the claim for

compensation. Many physicians consider these questions to be an intrusive burden.

143 Another example of DFEC's headlong efforts to quickly adjudicate cases at the expense of an
appropriate evaluation of all the evidence.
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Indeed, they consider the whole process to be of questionable impartiality. Because
of these concerns, many doctors have stopped treating Federal workers’
compensation patients. Thus the pool of available doctors has shrunk to those who
will give the District Offices the opinion they want. This undermines the
impartiality of the system and is another reason why the District Offices should
follow the statutory mandate to obtain the opinion of a third physician.

In response to numerous complaints about DFEC’s development of the
medical evidence Chairman William D. Ford, of the House Committee on Education
and Labor, asked the General Accounting Office (GAO) to review how OWCP
obtained and used medical evidence. Even though GAO evaluated DFEC’s
physician selection process and found it unbiased, its reportl4s was deeply flawed
and of questionable relevance.

GAO examined cases where benefits were terminated during fiscal years
1991 and 1992. However these periods were prior to full implementation of DFEC’s
Periodic Roll Management (PRM) Project (April 1992) and Quality Case
Management (QCM) procedures (FY94). Table 3, above, documents that the
number of SECOPs have increased dramatically since calendar year 1994.14 DFEC
has continually implemented its policy of weighing the medical evidence to avoid
what it described as the “time-consuming” process of obtaining an impartial medical

examination. As the number of cases reviewed increased, the number of SECOPs

44 FECA PM ch. 2-810.9h.
145 Federal Employees’ Compensation Act: No Evidence that Labor's Physician Selection Processes
Biased Claims Decisions Report GAO/GGC-94-67 (1994)
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also increased. Table 3 contains data which supports a positive correlation between
the number of QCM cases and the number of SECOPs. Similarly, according to the
data summarized in Table 2, above, the number of cases reviewed by the PRM
Project increased dramatically after 1994. Both these increases are positively
correlated with the number of hearing requests. Since FY94, the H&R remand rate
has averaged approximately 40%, indicating that the quality of the decisions was
poor.

GAO identified its universe as those cases which were closed and benefits
terminated during fiscal years 1991 and 1992. This resulted in a universe of 4,126
cases. However, during fiscal years 1994 and 1995, DFEC reduced or terminated
benefits in 4,900 periodic roll cases. This one category of cases represented a 19%
increase in the total terminations during the period evaluated by GAQ. Between
FY94 and FY95, the number of SECOP scheduled shows a positive correlation with
the number of periodic roll cases which had benefits reduced or terminated.

GAO only analyzed cases in which impartial medical examinations (IMEs)
were conducted when determining whether DFEC repeatedly used the same
physicians for examinations. However, since DFEC has emphasized that IMEs are
not necessary, more terminations are based upon the use of SECOPs. Analyzing
which physicians DFEC uses for SECOPs would be more relevant to the
determination of whether DFEC repeatedly uses the same physicians.

Finally, GAO restricted its universe to closed cases where benefits were

18 Up 240%.
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terminated. This neglects those cases where benefits were terminated based upon
the improper use of a SECOP and the termination was overturned on appeal. Cases
of this type would still be open. As noted in Table 4, above, the remand rate has
averaged 45% over 9 years. This means that a large numbers of these terminations,
based upon the improper use of SECOPs, were actually incorrect.

For these reasons, 1 believe GAO’s conclusions are no longer valid.
Furthermore, it appears questionable whether GAO’s conclusions were valid when
made. As noted above, GAO’s universe was skewed and did not present an accurate
picture of the total process of using SECOPs. Also, GAO did not sample open cases
which had a SECOP. During fiscal years 1991 and 1992, the average remand rate
was 47%. Therefore, during those years, where the termination of benefits was
based upon the improper use of a SECOP, nearly 50% of the decisions were
overturned and benefits reinstated. In addition, since DFEC was encouraging
Claims Examiners to avoid using IMEs, GAO erred in only sampling bills paid to
IMEs when determining whether DFEC repeatedly used the same physicians.

Questionable procedures used to develop the factual and medical evidence
have contributed to large numbers of improperly denied cases!4” and have caused
the wunfair reduction of benefits through suspect wage-earning capacity

determinations.

147 In FY96 DFEC received 10,500 serious injuries. It also received 7,991 hearing requests and 830
requests for written record review (ROR) for a total of 8,821, which represents 84% of the serious
injuries reported. These requests resulted in 5008 merit decisions (56%) of which 2234 (43%) were
remands. Remranded cases represented 21% of the serious injuries reported. As noted above, this
does not represent the total number of erroneous decisions. See e.g. n.77 supra and accompanying
text.
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Flawed Wage Earning Capacity Determinations

If a Claimant is partially disabled, compensation is paid based upon the
difference between the date of injury payrate and the Claimant's wage-earning
capacity which

is determined by his actual earnings if his actual earnings fairly and
reasonably represent his wage-earning capacity. If the actual earnings
of the employee do not fairly and reasonably represent his wage-earning
capacity or if the employee has no actual earnings, his wage-earning
capacity as appears reasonable under the circumstances is determined
with due regard to--

(1) the nature of his injury;

(2) the degree of physical impairment;

(3) his usual employment;

(4) his age;

(5) his qualifications for other employment;

(6) the availability of suitable employment; and

(7) other factors or circumstances which may affect his

wage-earning capacity in his disabled condition.14®

Once a District Office determines, based upon medical evidence which can be
unfairly obtained, that a Claimant is not totally disabled,14 it will proceed to
establish the Claimant’s earning capacity.

An employing agency may also develop medical evidence, through fitness-for-
duty examinations, to establish that a Claimant is only partially disabled. Based
upon this medical evidence, an agency may offer the injured employee alternative

employment%® or limited duty.!! The employing agency sends any offer of

8 5U.S.C. § 8115(a)

149 “When a per tly disabled employee who t return to the position held at the time of
injury due to the remdunln of the employment injury has recovered sufficiently to be able to
perform some type of work, the employee must seek suitable work either in the Government or in
private employment.” 20 C.R.F. § 10.124(d).

100 “A gpecific alternative position which is available within the agency and for which the agency has
furnished the employee with a written description of the specific dutiea and physical
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alternative employment or limited duty to the District Office for a suitability
determination. The offer must be in writing and include, among other things, a
description of the duties to be performed and the specific physical requirements of
the position and any special demands of the workload or unusual working
conditions.

The District Office evaluates the suitability of the position, taking into
account the Claimant’s physical condition and the duration of the employment
offered. If the position is found to be suitable, the District Office advises the
Claimant in writing of the suitability determination and gives the Claimant 30 days
to either accept the job or provide a written explanation of the reasons for refusing
it. All of the foregoing is the responsibility of the District Office and cannot be
delegated to the employing agency. The Claimant’s wage-earning capacity is then
determined based upon the wages of the suitable alternative position.

Pursuant to § 8104(a) of the FECA, DFEC may direct a disabled employee to
undergo vocational rehabilitation. If, in the opinion of the District Office, the
Claimant, without good cause, fails or refuses to apply for or participate in the
vocational rehabilitation process, the District Office may reduce prospectively the
Claimant’s compensation based upon “what would probably have been the
employee’s wage-earning capacity had there not been such failure or refusal.”152

Where the failure or refusal occurs in the preliminary stages of the vocational

requirements.” 20 C.F.R. § 10.123(c)(1).
151 Duty which accommodates the restrictions and limitations imposed on the employee by the
injury. 20 C.F.R. § 10.123(c)(2).
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rehabilitation effort and the District Office cannot determine what the Claimant’s
wage-earning capacity would have been, the District Office will assume that

the vocational rehabilitation effort would have resulted in a return to

work with no loss of wage earning capacity, and the Office will reduce

the employee’s monetary compensation accordingly. Any reduction in

the employee’s monetary compensation under this provision shall

continue until the employee in good faith complies with the direction of

the Office.153

When vocational rehabilitation is not feasible, the Claimant’s wage-earning
capacity is determined based upon a position deemed suitable but not actually held,
a so-called “constructed” wage-earning capacity. Selection of this position will
employ the factors listed in § 8115(a) of the FECA.

Where no vocational rehabilitation services were provided, DFEC’s
Rehabilitation Specialist (RS) will provide a report which includes 2 or 3 jobs which
are medically and vocationally suitable for the Claimant. The report will include
the job number from the Department of Labor’s Dictionary of Occupational Titles
and how the specific vocational preparation for the jobs selected were achieved. The
RS will also comment on whether the job is reasonably available in the Claimant’s
commuting area.!54

The Claims Examiner is responsible for determining whether the medical

evidence establishes that the Claimant is able to perform the job, taking into

consideration medical conditions due to the work-related injury or disease and any

12 5U.S.C. § 8113(b).
183 20 C.F.R. § 10.124(f)
164 FECA PM ch. 2-8014.8b.
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pre-existing medical condition.13 Once the Claims Examiner determines that the
job is suitable, the CE provides the Claimant with a pre-reduction notice and gives
the Claimant 30 days to respond.

As with so many of DFEC’s procedures, the wage-earning capacity
determination process has many areas susceptible to abuse. As discussed above,
the medical evidence may be selectively developed and evaluated to show that the
injured employee is capable of performing some work. DFEC’s Strategic Goal of
reducing the number of “lost production days” has made this an important objective.

Once the medical evidence establishes that the Claimant is not totally
disabled, a District Office RS will select positions for a “constructed” wage-earning
capacity determination. In many cases the Claimant is not qualified for the
position. However, the RS can state that the position is suitable and reasonably
available in the Claimant’s commuting area without providing any corroborating
evidence. The Procedure Manual states that “[blecause the RS is an expert in the
field of vocational rehabilitation, the CE may rely on his or her opinion as to
whether the job is reasonably available and vocationally suitable.”156 After a
hearing, however, the RS’s opinion will be rejected unless there is a basis for the
opinion. DFEC is improperly using the unverified opinions of Rehabilitation
Specialist to unfairly reduce or terminate benefits.

Employing agencies also have a financial incentive to develop medical

evidence which establishes that a Claimant is only partially disabled. Based upon

188 FECA PM ch. 2-8014.8d.
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this evidence an agency will make an offer of alternative employment. However,
although that District Office is required to make a suitability evaluation of the
position it does not do so in many cases. Instead the District Office will rely on the
agency’s statement that the position is suitable. The employing agency often will
not make a written offer of alternative employment. Instead, the agency will assure
the District Office that they can provide a position which accommodates the
Claimant’s residual disability. However, without a written job offer, the agency
can, and often does, force the Claimant to perform other, medically unsuitable
duties. One important reason that wage-earning capacity determinations are
reversed when appealed is that the medical evidence does not establish that the
Claimant can perform the selected job.

Another important reason that wage-earning capacity determinations are
reversed is inappropriate job selection. As noted above, DFEC is improperly using
the unverified opinions of Rehabilitation Specialist to unfairly reduce or terminate
benefits. However a Claimant is unable to challenge the suitability of the position
selected since the opinion of the RS is presumptively valid. Once the position is
identified and the Claimant is told it is suitable, he or she has no alternative but to
take the position and appeal.

In FY92, DFEC carried out a pilot test of early interventions in disability
cases using registered nurses to visit injured employees and in assist in their

medical case management and early return to work.

16 FECA PM ch. 2-814.8b(2).
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The assigned nurse contacts the injured worker, the worker’s
physician, and the employer to determine the worker's treatment,
prognosis, and potential for return to light or full duty. In most cases,
nurses are expected to help the worker get back to work in 120-180
days. When the worker is back at work, the nurse follows his or her
progress for a period of 60 days.157

Early nurse interventions became an important part of the Quality Case
Management (QCM) procedures. The FY34 Report described QCM in the following
manner

[tlhe guiding principle of this new approach . . . is early, active
management of the case through staff teamwork, leading to return to
light or alternative work if possible. If intervention by the
occupational health or rehabilitation nurse does not lead to return to
work, the case is expected to move quickly to medical and vocational
evaluation. If evaluation supports a wage-earning capacity, the
mmjured worker 18 advised that OWCP judges him or her to be partially
disabled, and that benefits will be adjusted (58

In the FY92 Report, DFEC stated

[t]he DFEC rehabilitation program grew significantly after 1986 when
the division began to emphasize rehabilitation services in preference to
earning capacity determinations not based on actual employment. In
the intervening years, the program went from serving 3,574 workers in
1986 to serving 10,401 in 1992.159

However, by FY93, DFEC was once again using its rehabilitation program to
establish estimated earning capacities. The FY33 Report stated:

[wlorking through private rehabilitation counselors, the rehabilitation
specialist evaluates the workers’ skills and experience and the
potential job market to arrive at an estimated wage-earning capacity
potential, and a plan to place the worker, perhaps after a period of
training.160

157 FY96 Report at 37.
188 F'Y94 Report at 17 (emphasis added).
169 FY92 Report at 13.
160 FY93 Report at 13.
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This change in strategy is reflected in the data summarized in Table 7. As
the number of nurse interventions increased, the number of rehabilitations
decreased. This strategy appears to be based upon the fact that nurse interventions
cost less per cases than rehabilitations.16!

Table 7: Relationship between Nurse Interventions and Hearing Requests

Year Injuries Interventions Rehabilitations Hearing ROR Remand
Cases Remploys Cases Rehabs Requests Requests Rate

1993 107167 9883 691 9883 1000 6710 544 45%
1994 113722 5530 1541 7778 1018 6703 583 40%
1995 105483 10574 3275 6465 893 7250 806 38%
1996 100064 14235 4623 6049 842 7991 830 43%

As with the PRM project and QCM procedures,12 increased implementation
of early nurse interventions is positively correlated with an increase in hearing
requests, i.e., early nurse interventions increased by 44% from 1993 to 1996, while
hearing requests, including requests for written record reviews, increased by 22%
during the same period. After spiking in 1994, injuries during this period dropped
by 7%.

The true success of early nurse intervention has not been validated. As with
so many other initiatives, DFEC has not reported meaningful statistics. For
example, DFEC states

[wlith more comprehensive use of nurse services, and attention to

these [initial periods of disability], the FEC nurse program helped the
office resolve 73 percent of disability cases within one year of the date

161 See FY96 Repori at 38 (data showing average cost per case dropping as the number of cases
receiving return-to-work services increased).
162 See Tables 2 and 3, supra.
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that disability began. Several offices began to meet the second goal,
that of resolving 90 percent within two years.163

However, what does the term “resolved” mean? Although nurses are required to
follow the injured employee’s progress for a period of 60 days, DFEC has not
reported what this monitoring reveals. Furthermore, DFEC does not report how
many of these “resolutions” were successful, i.e., how many of these return-to-work
efforts were sustained on appeal and how many injured workers actually remain
employed. The return to work success could be measured by determining how many
of the Claimant receiving early nurse intervention services suffer a recurrence of
disability. Similarly, it would be worthwhile to know how many Claimants actually
find early nurse intervention to be better service since this is one of the reasons
DFEC implemented the process.!64
DFEC Tightens the Screws

Rather than address some of its systemic problems, DFEC has proposed
regulations which would actually exacerbate the problems.165 Section 10.150(b)!66
of the current regulations states

In the administration of the Act, the Office has one general policy,

which is to follow and to adhere to the principles of workers'

compensation law as stated in the opinions of the Supreme Court, the

Federal Circuit Courts of Appeal, and the District Courts of the United
States, as they may appropriately be applied or have been determined

163 FY96 Report at 38,

64 “To provide better service to Claimants and effect cost savings as well, DFEC instituted new case
management procedures in 1993. . . . They rely heavily on the use of registered nurses under
contract to OWCP to work; with [ ] Claimants and their physicians to clarify the nature and extent
of injury-related disability.” Id. It would also be useful to know how Claimants’ physicians view
this service.

185 §2 Fed. Reg. 67,120 (1997) (to be codified at 20 C.F.R. pt. 10).

166 20 C.F.R. § 10.150(b) (1996).
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by the Employees' Compensation Appeals Board (ECAB) to apply in
like situations arising under the Act. In addition, decisions and
opinions of the judicial tribunals of the several States furnish
principles of law of general applicability in the specialized field of
workers' compensation, which form parts of the foundation of general
principles relied upon in the application and interpretation of the Act.
The Office applies the provision of the Act applicable in respect to a
particular case or situation, to the extent that such provision can
readily be applied without extrinsic aid, but where such aid is
necessary the source thereof is the body of principles embodied in
authoritative decisions of the courts and the ECAB within such well-
recognized branch of the law.

DFEC proposes to drop this language as unnecessary.167 DFEC wants
to further divorce itself from the general concept of workers’ compensation
and the equitable principles which form the basis for this remedial social
covenant.
As noted above, injured employees are not given enough time to submit
necessary information. As a result their claims are prematurely denied and
this results in an inevitable remand. The current regulations state
If a Claimant initially submits supportive factual and/or medical
evidence which is not sufficient to carry the burden of proof, the Office
will inform the Claimant of the defects in proof and grant at least 30
calendar days for the Claimant to submit the evidence required to
submit the evidence required to meet the burden of proof.168
Director, DFEC Markey has already acknowledged that District Offices are not
complying with this regulation. Furthermore, it is obvious that 30 days is too short

a period. Acting Director Hallmark testified that the 30 day period would be

extended for good cause. However, rather than modify the regulation to incorporate

167 62 Fed. Reg. 67,121.
68 20 C.F.R. § 10.110.(b).
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the good cause extension, DFEC instead has shortened the period. The proposed
regulation states
If the Claimant submits factual evidence, medical evidence, or both,
but OWCP determines that this evidence is not sufficient to meet the
burden of proof, OWCP will inform the employee of the additional
evidence needed. The Claimant will be allowed up_to 30 calendar days
to submit the evidence required.169
Where 30 days had been the minimum time period allowed for the submission of
evidence, it has now become the maximum. As noted above, it does not appear
reasonable to grant injured employees less time to submit evidence when they
already have insufficient time.
Similarly, when DFEC intends to reduce or terminate benefits, the proposed
regulations state
OWCP will provide the beneficiary with written notice of the proposed
action and give him or her 30 days to submit relevant evidence or
argument to support entitlement to continued payment of
compensation. This notice will include a description of the reasons for
the proposed action and a copy of the evidence upon which OWCP is
basing its determination. Payment of compensation will continue until
any evidence or argument submitted has been reviewed and an
appropriate decision has been issued, or until 30 days have elapsed if
no additional evidence or argument is submitted.17®
The proposed regulations further state: “OWCP will not grant any request
for an extension of this 30-day period.”171

With respect to the development of evidence, DFEC has chosen to neglect its

obligation to see that justice is done by sharing in the burden of going forward with

162 Section 10.121 at 62 Fed. Reg. 67,143 (emphasis added).
170 Section 10.540(a) at 62 Fed. Reg. 67,156.
171 Id,, Section 10.541(a).
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the evidence. In the preamble to its proposed regulations DFEC states:

The discussion of development of claims by OWCP found in current §

10.110(b) has been omitted from the proposed regulations. This

discussion has proven to be misleading, and was mistakenly assumed

to be a commitment by OWCP to undertake development, despite the

fact that it only describes what OWCP may, on an ad hoc basis, do

even though the burden of proof to establish the elements of the claim

is on the Claimant at all times.!72
The FECA is remedial legislation and DFEC is charged with insuring that injured
employees are treated in a fair and equitable manner. Since proceedings under the
FECA are not adversarial, principles of equity demand that DFEC not act as a
disinterested arbiter but assist Claimants with the development of their claims.
This assistance does not replace the Claimant’s ultimate burden of persuasion but
represents DFEC’s duty to see that justice is done.

In addition to stiffening a Claimant’s burden of persuasion, DFEC has
eliminated its own burden of proof for rescinding acceptance of claims. It is well
established by ECAB case law that once DFEC accepts a claim, it has the burden of
justifying termination of modification of compensation.’”™ This holds true where
DFEC later decides that it has erroneously accepted a claim for compensation. To
justify rescission of acceptance, DFEC must establish that its prior acceptance was

erroneous based on new or different evidence or through new legal argument and/or

rationale.174

172 62 Fed. Reg. 67,121.

173 See Frank J. Mela, Jr., 41 ECAB 115 (1989); Harold S. McGough, 36 ECAB 332 (1984).

14 See Laura H. Hoexter (Nicholas P. Hoexter), 44 ECAB 987 (1993); Alphonzo Walker, 42 ECAB 129
(1990), petition for recon. denied, 42 ECAB 659 (1991); Beth A. Quimby, 41 ECAB 683 (1990);
Roseanna Brennan, 41 ECAB 92 (1989), petition for recon. denied, 41 ECAB 371, (1990); Daniel E.
Phillips, 40 ECAB 1111 (1989), petition for recon. denied, 41 ECAB 201 (1990).
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In Daniel E. Phillips'" the ECAB held that in order to reopen and rescind its
prior acceptance of a claim, DFEC "must establish that its prior acceptance ;was
erroneous through new or different evidence and that it is not merely second-
guessing the initial set of adjudicating officials." In Roseanna Brennan!’® the
ECAB indicated that DFEC was obliged to "[introduce] new evidence, legal
arguments, and rationale which justify its rescission" of the prior acceptance. In
Beth A. Quimby'™ the ECAB stated: "to justify a rescission of acceptance of a claim,
[DFEC] must show that it based its decision on new evidence, legal arguments
and/or rationale."

The proposed regulations eliminate this requirement noting: “[t}he ECAB
reached [its] conclusion without specifying any statutory or regulatory basis for this
limitation. Its only rationale was its opinion that reopening a decision should not
become a surreptitious route for OWCP to readjudicate a claim.”1’8 DFEC states
that the proposed regulation “adopts the long-standing position of the Director
[OWCP] that the plain language of section 8128(a) authorizes the Director, without
pre-condition, to review a decision ‘at any time.”

It is questionable whether DFEC has the authority to limit the jurisdiction of
the ECAB to review the actions of the Director in rescinding the acceptance of
claims. Section 8149 of the FECA describes the authority of the Secretary with

regard to the ECAB. This authority has not been delegated, along with the other

175 40 ECAB 1111 (1989), petition for recon.